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CORRIGENDA. 


{1)° For ‘chatige of headnote in the case of King- 
Emperor v. San Pai, (1936) I.L.R. 14 Ran. 
643 and Index page Ixviii sce page 384 of 
this volume. 
(2) Page 32, line 11, for exhibiton read exhibition. 
(3) Page 175, foot-note (1), for 702 read 172. 
44) Page 196, in the case of Ezekiel v. Sofaer, in the 
margin insert a = rrat 
{5) Page 420, line 8, for To my judgment read In 
my judgment. 
(6) Page 420, line 12, add a after grant.. 
(7) Page 457, line 8, for and the court-fee payable 
being read and pay a court-fee of. 
(8) Page 426, in the case referred to in the headnote 
for 3 Ran. read 14. Ran. 
(9) Page 431, footnote, for (1925) read (1936) and for 
Fee Ran. read. 14 Ran. 
(10) Page 458, line 14, for earlier read early. 
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RANGOON LAW REPORTS 


FULL BENCH (CIVIL). 


Before Sir, Ernest H, Goodman Roberts, Kt., Chief Justice, Mr. Justice Leach, 
and Mr. Justice Dunkley. 


U PO GYI AND OTHERS 
"Gs 
LUTCHMANAN CHETTYAR AnD OTHERS.* 


Promissory note—Joint fayecs—Paymenit by maker to one joint payee— 
Discharge as against other joint payees—Englisk rules of common law and 
equity—Joint promisees in India tenants-in-common of debt—Contrad Act 
(IX of 1872), ss. 38,42 to 44, 45—Negotiable Instruments ‘Act (xx Vi of 
1881), ss. 13 (2), 78, 82. 

In the absence of fraud, intimidation or undue influence a joint’ ‘payee of a 
promissory note cannot effectively discharge the maker from liability there- 
under so as to bar a‘claim against the maker by the other joint payees. 

Ankalamma v. Chenchayya, 1... 41 Mad. 637; Hurihar Pershad v. Bholi 
Pershad, 6 C.L.J. 383 ; Hossainara Begum v. Rahimannessa Begum, LL.R. 38 

. Cal, 342+ Mathra Das v. Nizam Din, 52 P.R.252; Maneur Ali v. Mahmudun- 

-nissa,LLR. 25 All. 155; Ramsami v. Muniyandi, 20 M.LJ. 709; Ray v. 

Jatindra Nath, 31 CMM, 374 ; oye 2 iia Aliv. Misri Lait, ‘5 P.LJ. 376, 

referred to. 

M, Annapurnamma v. U Akkayya; 1 LER. 36 Mad. 544, dinsented from, 

“At comimon law a. joint promisee of _a promissory note can effectively 
discharge the maker from liability so as to bar a claim against him by the other 
joint promisees. - Equity on the other band regards joint creditors as tenants- 

in-common-of thedebt. In England, as the result of. the fusion of law and 
equity, joint creditors are treated as tenants-in-common, unless it is clear that 
nee should be treated as joint tenants. 

_ Powell v. Brodhurst, (1901} Ch. 161 ; Steeds v. Stceds, 22 Q.B.D. 537; 
Wallace v. Kelsall, 151 E.R. 765, referred to. 

In'Indja s. 45 of the Contract Act and ss, 13 (2), 78 aid 82 of the Negotiable 
Instruments Act indicate that joint promisees are tenants-in-common and not 
‘joint tenants of the debt. Ss. 42 to 44 of the Contract Act embody exceptions 
to the common law. The concluding portion of 8.38 of the Contract Act at 
first sight appears to embody a rule. of common Jaw, but the section has 
reference merely to the consequences of refusal of an offer of performance, not 
the consequences of acceptance. a 





* Civil Reference No. 13 of 1936 ai arising out of Civil First Appeal No. 182 of 
1935 fromthe judgment of the Assistant District Court of Mandalay in Civil 
Regular No. 24 of 1934. - . ‘ 
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A reference for the decision of a Full Bench was 
made in the following terms by 


Roserts, C.J. and Bacurey, J.—This appeal is brought by 
U Po Gyi and two infants, his great-nephews Maung Kyauk Khe 
and Maung Kyauk Lone, against a judgment of the Assistant 
District Judge of Mandalay dismissing a’ suit which they brought 
as: plaintiffs for recovery from’ defendants of Rs. 7,500 balatice 
due on a promissory note. 

The respondents after’ giving oe promissory note were in 
financial difficulties, and it is alleged that U Po Gyi was party to” 
a composition deed which he. signed on behalf of himself and 
these two minors, and under which he received various payments 
from or on behalf of the respondents. The Assistant District 
Judge found as a fact that he accepted the composition deed, for 
himself and these minors and cannot now claim under the note. 

The case ef Punushwami v. Veeramuth (1) and Maung Thin 
Maung v. Ma Saw Shin (2) were cited before us as authority to 
show -that in order to dispose of or encumber a minor’s estate a- 
de facto or natural” guardian must have ‘been appointed - by the 
Court. 

A translation into English of the promissory note is ‘atached: 
and we desire to refer for the decision of'a Full Bench the 
following questions the answers to which appear to be in a state of 
doubt which has been by no means wholly-resolved by the decision. 


of the Madras Bench in M. Annapurnamma v. U Akkayya (3). 


from which Arnold White C.J. dissented. (See Pollock - &. 


-Mulla’s Contract Act, 1931 edition, at page 279) : 


1. In the absence of fraud, intimidation or undue influence. 
can a joint payee of a promissory note. effectively 
discharge the maker from liability thereunder so as to 
bar a claim rae the maker by the other joint 
payees ? 

2.. If the answer is in the affirmative, does the fact that the 
persons so barred are minors, and the person who 
gives the discharge is an adult and not. their legal 
guardian, make any and if so what difference (ae 





(i) (1925) 1.L.R.3 Ran. 452, (2) (1933) LL.R, 11 Ran. 193. 
(3) (1912) LLL.R, 36 Mad. 544. 
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A. N.. Basu for the Ist appellant. . 


ra 6 Sanyal for the minor appellants. The law is 
correctly stated in the dissenting judgment of Sir 
‘Arnold White Chief Justice-in M. Annapurnamma v. 
U Akkayya (1) and in Mathra Das v. Nizam Din (2). 


The, Court deciding the latter case observed that the’ 


majority decision in the Madras case constitiited an 
unwarrantable extension of the law. _ Under s. 45 of 
:-the Contract Act all the promisees must join in a suit 
to claim the debt from the promisor; one promisee 
cannot sue for his share alone, nor can one of the joint 
promisees give a discharge to the debtor for the whole 
debt.. Annapurnamma's case has not been followed 
anywhere. See Ray Satindra Nath v. Jatindra 
- Nath (3) ; ;. Manzur Ali v. _Mahmudunnissa (4). It 
- makes ‘no difference whether the creditors are joint 
mortgagees or joint promisees. Payment to one of them 
only cannot‘discharge the. debtor. Tf his promise is to 
pay three persons it would not be in accordance with 
the tenor of. his agreement to pay only one of them. 
See'sections 8, 26, 32, 78 of the Negotiable Instruments 


Act. To obtain a valid discharge the debtor must pay 


the holder of the note, and if a minor is one of the 
ae he is as much a holder as an adult ‘person. 


' P. K. Basu for the Ist respondent. In case of a 
mortgage the security is one and indivisible, and 
therefore, a mortgagor does not get his release by 
paying one. of several co-mortgagees. See Ramsamy 
v. Muniyandi (5\; Ahinsa Bibi v. Abdul Kader 


Saheb (6); Ray Satindra Nath v. Jatindra Nath (3) ; 


Syed Abbas Ali-v. Misri Lall: (7). On the other 


(1) L.L.R. 36 Mad. 544; (4) LL. 25 All. 155; 157. 
2) 52 P.R. 252. (5) 20 M.L.J..709, 712. 
(3) 31-C.W.N.-374, (6) LL.R. 25. Mad. 26, 


(7)-5 Pat. L.J. 376. 
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hand in Barber. Maran..v. Ramana Goundan (I) 
payment by a mortgagor to one of the joint mortgagees 
was. held to be a discharge of the mortgagor as against 
all the mortgagees. The Court considered ss. 38, 42, 
43 and 45 of the Contract Act, and followed the 
common law rule in England as laid down in Wallace 
v. Kelsall (2). A mortgage debt is on a different basis. 
to a debt due on a promissory note. In Maung Nyat 
Mo v. Ma Po {3) it was held that under s. 34 of the 
Contract Act payment to one of the joint promisces 
discharges the debt. It follows Annapurnamma’s case. . 


' The Contract Act reproduces the common law rule of 


joint tenancy and not the equity rule of tenancy in com- 
mon of a debt. Under s. 38 of the Contract Act a 
valid tender of performance can be made to one of the 
joint promisees. ‘Therefore a payment to one of the 
joint creditors discharges the debtor. Where an adult 


person is a. promise along with a minor of a negotiable 


instrument the adult person is the “ holder ” of the. 
instrument who can give a valid discharge to the debtor. 


Leacu, J.—Under the common law a joint promisee 
of a promissory note can effectively discharge the 


_maker from liability so as to bar a claim against him by 


the other joint promisees. This rule of law was clearly 
stated in the case of Wallace v. Kelsall (4), which was. 
an action by three plaintiffs for a joint demand in which: . 
the defendant pleaded an accord and satisfaction with 
one of the plaintiffs by a part payment in cash and a 
set-off of a debt due from that particular plaintiff to the 
defendant. It was held that the plea was good, 
without alleging any authority from the other two 
defendants to make the settlement. It has been said. 


that the authority of this decision has been shaken by 


(1) L.L.R. 20 Mad.461. (3) 3 U.B.R. 42. 
(2) 7 M. & W, 264. (4) 7M. & W. 264=151 E.R. 765. 
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the decision of Farwell J. in Powell v. Brodhurst (1). 1937 
But an examination of the judgment in that case clearly vu i Po Gyr 
show5S that the rule of common law has notin any way’ LUTCHMANAN 
been modified by later decisions. It has only been C#2?T¥A® 
made clear that according to cquity joint creditors L¥acs, J. 
taust prima facie be taken to be interested as tenants 
in common, and not as joint tenants which the common 
law regards them as being—Stveds v. Stecds (2). It 
‘was. pointed out in Powell v. Brodhurst (1) that 
equity followed the law when there is no question that 
the law applies. In Steeds v. Steeds (2) there was 
a ‘conflict between law and equity as to the presumption 
to be drawn from the existence of a security to two 
persons without words of severance, whicn Farwell J. 
was careful to point out in Powell v. Brodhurst (1). 
In England, as the result of the fusion of law and 
equity, joint creditors are treated as tenants in common, 
sunless it is quite clear that they “should be treated 
as joint tenants. 
It will be convenient here to examine the provi- 
sions. of the Indian Contract Act which relate to 
joint promisees. Inthis Act, an attempt has been 
made to codify the law of contract so far as’ India 
is concerned, but like most codes it is found on 
examination not to be exhaustive. The first section 
to which I will refer is section 38 which tfeads as 


fallows : 


“ Where a promisor has made an offer of performance to the 
promisee; andthe offer has not been accepted, the promisor: is 
not-responsible for non-performance, nor does he thereby lose his 
rights under the contract. 

Every such: offer must fulfil the following conditions : 

(4) It must be unconditional. 
(2) It nrust-be made at a proper time and place, and uncer 
such:circumstances that the person to whom it is made 


(L) (1901) Ch. 161, (2) (1889) 22°Q.B.D. 537, 
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may have a reasonable opportunity of ascertaining that 
‘the person by whom it is made is able and willing 
there and then to. do the whole of what he iv bound 
by lis promise to do. | 
(3) If the offer is an offer to deliver anything to the 
promisee, the promisee must have «a reasonable 
opportunity of seeing that the thing offered is the 
thing which the promisor is bound by his promise 
to deliver. ; 
An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them.” 


‘The last paragraph of this section would at the 


first glance appear to imply that the Act sought to 
embody the rule in Wallace v. Kelsall (1), but, for 
reasons which I shall state later, I do not consider 


' that that ts so. 


Section 42 provides that when two or more persons 
make a joint promise, then {unless a contrary 
intention appears by the contract) all such persons, 
during their joint lives, and, after the death of any 
of them, his representative jointly with the survivor 
or survivors, and after the death of the last survivor, 
the representatives of all jointly, must fulfil the 
promise. Under section 43, when two or more 
persons make a. joint promise the promisee may, in 
the absence of express agreement to the contrary, 
compel any one of the joint promisors to perform — 
the whole of the promise. Section 44 deals with 
the effect of the release of one joint promisor. 
His release does not operate to discharge the other 
joint promisor or joint promisors; nor does it free 
the one released from responsibility to the others. 
Then we get section 45, which is as follows: 

“When a person has made a promise to two or more persons 
jointly, then unless a contrary intention appears from the contract, 
the right to claim performance rests, as between him and them, 


(1) 7M. & W. 264=151 E.R. 765, 
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with them during their joint lives, and, after the death of any of 
them, with the representative of such deceased person jointly 


with, the survivor or survivors, and, after the death of the last ' 


‘survivor, with the representatives of all jointly.” 


Sections 42 to 44 embody exceptions to the common 
haw, and section 45 is consistent only with joint 
promisees being regarded as tenants in common. In 
other words, the section follows equity, and not 
- the law. Section 165 of the Act has also been 
referred to in certain of the authorities dealing with 
the question under discussion, but I do not regard 
it as having an important bearing on the question: 
Under this section, if several joint owners of goods 
bail them, the bailee may deliver them back to, or 
according to the directions of, one joint owner 
without the consent of all, in the absence of any 
agreement to the contrary. Goods are not the same 
‘as money, and convenience requires a provision 
of this nature in the case of goods. 

- Turning to the Negotiable Instruments Act, we 
find: that section 13° (2) states that negotiable 
instruments may be made ,payable to two or more 
payees jointly, or may be made payable in the alter- 
native to one of two or one or some of several payees. 
Section 78 provides that: 


“Subject to the provisions of section 82, clause (c) payment. of 
the amount.due on a promissory note, bill of exchange-or cheque 
must, in order to discharge-the maker or acceptor, be made to 
the holder .of the instrument.” 


Section 82 reads as follows: 


“The maker, acceptor or indorser respectively of a negotiable 
instrument is discharged: from liability thereon— 
(a) to .a holder thereof who cancels such acceptor’s or 
indorser’s name with intent to discharge him, and to 
all parties claiming. under such holder ; 
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{b) to a holder thereof who otherwise discharges such 
maker, acceptor, or indorser, and to all parties 
deriving title under such holder after notice of such 
discharge ; : 

(c) to all parties thereto, if the instrument is payable to 
bearer, or has been indorsed in blank, and such maker, 
acceptor or indorser makes payment in due course of 
the amount due thereon.” 

The word “holder” is defined in section 8 as any 
person entitled in his own name to possession of 
the instrument and to receive or recover the amount 
due thereon from the parties thereto. Having 
regard to these sections it seems to me that in- 
the case of a promissory note made payable to two or 
more persons, the word “holder” must be taken 
to apply to all the payees and not confined to 
the one who may happen to be in physical possession 
ek ae ae 

The point of law involved in the. first question 


referred to us was discussed by a Full Bench of 


the Madras High Court in the case of M, Annapur- 
namma v. U Akkayya (1). The Court consisted of 
White C.J. and Sankaran Nair and Sadasiva Ayyar JJ. 
By a majority (White C.J. dissenting) it was held 
‘that one of several payees of a negotiable instrument 
could give a valid discharge of the entire debt 
without the concurrence of the other payees. The 
majority viéw was that the case was governed by 
the concluding portion of section 38 of the Contract 
Act. If a promisor was entitled to offer payment 
to one, the person to whom payment was offered 
was, it was said, entitled to accept it and give a 
complete discharge. White C.J. adhered to the 
view expressed by him in the case of Ramsami v. 
Muniyandi (2), wherein he dissented from _ the 


(1) (1912) LL.R, 36 Mad. 544, (2), 20 M.LJ. 709. 
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decision of the Madras High Court in Barber 
Maran v.. Ramana Goundan (1). It was held in 
Barber, Maran v.. Ramana Goundan {1) that where a 
sum due on a mortgage. was paid to one of two 
‘morigagees, and he gave an acquittance without the 


knowledge of the other mortgagee, the mortgage 


“was “discharged, in the absence of fraud, and the 
other mortgagee was not entitled to sue upon it. 
The. correctness of the decision in this case has 
been the subject of much criticism, and before us 
it was. conceded by Mr. Basu that payment to one 
of two mortgagees would not defeat the rights. of 
the. other morigagee, but he contended that a 
mortgage..debt was on a different basis to a debt 
due on a promissory note. © 

The view taken by White C.J. in M. Annapur- 
namma v. U Akkayya (2) was that section 38 
does not deal with the legal consequences of an 
accepted tender or an-.accepted offer of performance, 
but only with the legal. consequences of a: refusal. 
He did not regard the provisions of section 45 of 


the Contract Act: as being.very helpful in deciding. 


the question, although in Ramsami v. Muniyandi 


{3) he had laid stress on the importance of section’ 


45, and pointed out that that section could not be 
overruled by section 58. In M. Annapurnamma v. 
UW Akkayya he went on to point out that if it is 
impossible to answer the quéstion within the four 


corners’ of the Contract Act, the Court has to look 


to the general law and to see whether the rule of 
law as laid down in Wallace v. Kelsall (4) applies, 
or whether the presumption of equity on which 
Steeds v. Steeds (5) was decided is to prevail. He 


(1) (1897) ILL.R. 20 Mad. 461, (3) 20 M.L_J. 709. 
be (1912) LL.R. 36 Mad. 344, (4) 7M. & W. 264=151 ER. 765. 
(5) . (1889) 22 Q.B.D. 537. 
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‘considered that the equitable presumption applied, 


and accordingly did not agree in the answer given 
by the other mefnbers of the Board. The correctness. 
of the majority view was questioned by a Bench of 
the same Court in Ankalamma v. Chenchayya (1). 

_ Other High Courts of India have signified ,their 
disagreement with the decision in M. Annapurnamma 
v. U Akkayya (2). In Hossainara Begum v. 
Rahimannessa Begum (3), a Bench of the Calcutta 
High Court (Mookerjee and Sharfuddin JJ.) following 


the decision in Harihar Pershad v. Bholi Pershad (4), 


expressed themselves in favour of the application 
of. the equitable presumption that on a money bond 
to two or imore obligees the obligees are to be 
regarded as tenants in common, and not joint 
tenants; with the: consequence that the discharge 
by one obligee cannot. be set up as a defence 
against the other dbligee suing for his share of the 
‘debt. In Ray Satindra Nath Choudhury v. Ray 
Jatindra Nath Choudhury (5), another Bench of the 
Calcutta High Court, (Chatterjee C.J. and Duval J.) 
agreed with the view taken by White C.J. in the 
Madras case to which I have referred. A Bench 
of the Allahabad High Court in Manzur Ali v. 
Mahmudunnissa (6) held that in a case of co-obligees 
of a money bond, in the absence of anything to the 
contrary, the presumption of law is that they are 
entitled to the debt in equal shares as tenants in 
common. The Patna High Court at one time took the 
view that one joint creditor can give a receipt to a 
debtor in full discharge of the claims of himself and of 
the other joint creditors—Parbhu Ram Pandey v. 


(1) (1917) LL.R. 41 Mad. 637. (4) 6C.LJ. 383. 
(2) (1912) LL.R. 36 Mad, 544. (5) 31 C.W.N. 374. 
(3) (1910) LL.R. 38 Cal, 342. (6) (1902) LL.R. 25 All. 155. 
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Mussammat Jhalo Kuer (1). But in a-later case 
another Bench took the contrary view. See Syed 
Abbas Ali v. Misri Lall (2). 

It will be seen that the view of the majority 
of the Court that decided M. Annapurnamma v. 
U dkkayya (3) has not found acceptance in the other 
High Courts of india, and the correctness of the 
decision has been doubted by the Madras High Court 
itself. In my opinion the view expressed by White C.], 
is the correct view, and that payment to one of several 
joint promisees cannot in this country discharge the 
promisor so as to deprive the other promisees of their 
share of the debt. The concluding portion of section 38 
of the Contract Act does present some difficulty, but, as 
pointed out by White C.J. the section has reference 
merely to the consequences of refusal, not the conse- 
quences of acceptance. I cannot in these circumstances 
read section 38 as embodying the rule in Wallace v. 
Kelsall (4). On the other hand, section 45 in my 
opinion tends to show that the Legislature did not 
wish to embody . that “rule of law.in the Act. If 
section 38 does not embody the rule then this Court is 
entitled to apply the presumption in equity that joint 
promisees are tenants in common. In India the Courts 
are: not required to apply law in preference to equity. 
They are free to apply principles of equity, and I have 


at 


1937 
U Po Gyr 
2 F 
LuTCHMANAN 
CHETTYAR, 


LeEacu, J. 


‘no hesitation in holding that they should be applied in - 


a case of this nature. Moreover, this view seems to 
me to coincide with the provisions of the Negotiable 
Instruments Act. 

For the reasuns indicated I would answer the 
first question in the negative. If I am right in this 
view the second question does not arise. 


(1) 2 P.L.J. 520. (3) (1912) LL.R. 36 Mad. 544. - 
(2) 5 P.LJ. 376. (4) 7 M. & W. 264=151 E.R. 765. 
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1937 | Dunxxey, J—I concur in the judgment of my 
UPoG eu learned brother Leach and+have very little to add. 
Lurcamanaw ‘The argument upén which the decision of the majority 
CHETTYAR. Judges in M. Annapurnamma v. U Akkayya (1) was 
based was, if.I may say so with due respect, well 
_ answered in the judgment.of LeRossignol J. in the Full 
Bench case of Mathra Das v. Nizam Din (2), where 

the learned Judge put the matter as follows : 


“They appear to have been influenced by the following 
considerations : : 
‘It is difficult to: impute an intention te the Legislature 
that the promisor was entitled to. make the offer 
though the promisee was not entitled to-accept it 
and therefore the promisor cannot be held liable to 
pay over again to the other promisees what he has 
- already’ paid.’ 

The conclusion is certainly, we suggest with all deference, 
not justified by section 38 of the Contract Act and it does not 
follow that because A is entitled to take a certain step, in 
regard to one person, the rights of other persons not concur- 
ring in that step are affected thereby. 

Beats 

‘the debtor. owing money to several joint promisces 
* * * would feel the greatest difficully in 
discharging his obligation if he should not be allowed 
to make a bona fide payment’to any one of them,’ 

What difficulty there would be in such a case ‘is not insuper- 
able ; after ‘all, ali complex transactions involve some difficulty 
and section 38*of-the Contract. Act has been devised to relieve 
the debtor, in the case contemplated, of any loss that might accrue 
to him by the refusal of his creditors to. give him a joint 
discharge. ; 

- In any case if is not for us to guess at the. intention. of 
the Legislature in a.case for which it has not. specifically 
provided,’ oe eel 


I would add that, so far as a promissory note is 
concerned, this difficulty is overcome by the provisions 


(t) (1912) LL-R. 36 Mad. 544, 549. (2) 52 P.R. 252, 258, 
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of section 13 (2) of the Negotiable instruments Act. 
Section 45 of the Contract Act by its terms indicates 
that joint promisees are ‘tenants-in-common, and not 
joint tenants, of the debt. _ 

I.agree that the first ‘question propounded should 
be answered in the negative and that therefore the 
sgcend question does not arise. 


ROBERTS, C.J.—In this case I have read.the two 
. judgments of my learned brothers and I concur in 
them and have nothing.to add. The costs of the 
reference will be costs in the appeal, advocate’s fee 
15 gold mohurs. . 


‘LETTERS PATENT APPEAL. 


Before Sir Ernest H.Goodman Roberts, Kt., Chief Justice, and Mr. Justice Leach, 


S.N.V.R. CHETTYAR FIRM 
eae» 


K.Y.A; CHETTYAR FIRM* 


Mortgage—Mortgaged lots—Sale of some lots subject to morigage—Oral release 
of some lots from mortgage—Sale of released plots to satisfy mortgagee's 


‘other debts—Sccond mortgage of *two lots of mortgaged land—Suit b9 


mortgagee against mortgagor and puisne morigagee—Claim, agaiist puisne 
morigagee for proportionate share of mortgage dcbt-—No evidence of valua- 
tion of respective lots—Puisne mortgagec's claim to bring sale proceeds of 
released lots into account—Marshalling—Wrong basis of suit—Necessary 
parties—Remand of case for addition of parties and fresh evidence— 
Evidence Act (I of 1872), s. 92—Transfer of Property act (IV of 1882 and 
XX of 1929), s. 81—Civil Procedure Code (Act V of 1908), 0.1, r. 10 ; O. 34, 
Pode 3 
In 1919 H mortgaged her 18 lots of paddy land measuring 381°88 acres to 
the respondent by a registered instrument. In 1925 H. sold 24°91 acres of the 
mortgaged land to T and his wife subject to the mortgage. In 1926 the 
respondent orally released from the mortgage 89 acres which H sold to various 
persons andthe purchase price of Rs. 8,500 was applied in the reduction of 
sundry debts «ue by H to the respondent. In 1927 H executed in favour of the 





* _etters Patent. Appeal “No. 8 of 1936 from the judgment of this Court in 
Civil Second Appeal No. 190 of 1936 arising out of Civil Appeal No. 2 of 1936 
of the District Court of Pegu. 
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appellant a second mortgage of two lots measuring 17°68 acres which formed 
part of. the mortgaged land, In 1932 the appellant attached and bought at the 
Court sale the right to redeem this second mortgage. In 1934 the respondent 
attached the equity of redemption of eight lots of land and purchased thé 


‘mortgagor's interest therein at Court sales.. In 1935.he sued H (who, did not 


defend) andthe appellant for Rs. 1,299 claiming the sum asa proportionate 
share of his whole mortgage debt which he asserted to be Rs. 21,520 on the 
lands measuring 17°68 acres which were subject to the appellant’s second 
mortgage. ‘The respondent had omitted to sue the purchasers of 24°91 acres 
and he had made no real attempt at valuation of the respective lots of profierdy, 

The appellant contended that (1) the sale proceeds of the 89 acres ought to 
be brought into account and applied in the reduction of the respondent's 
mortgage debt. as by virtue of s. 92 of the Evidence Act no oral evidence 
could be given to show that this acreage had been released from the mort- 
gage ; (2) the respondent must account for the profits made by him by the pur- 
chase of the eight lots at Court sales ; (3) after giving credit for those amounts, 
if a balance was still due to the respendent, the 24°91 acres sold to T and his 
wife should be brought to sale before his 17°68 acres; (4) as the respondent 
had not made T and his wife -parties-and had proceeded with his suit on a 
wrong basis, the suit should be dismissed. 

- In the course of the hearing of this appeal the respondent applied that the 
case be sent back to the trial Court with liberty to add T and his wife as 


_ parties and té take accounts on a proper basis. 


Held, that a valid release of a mortgage by word of mouth was permissible. 
S. 92 of the Evidence Act didnot apply as the appeliant-was nota represen- 
tative in interest of either party to the first morigage. His incumbrance was 
subsequent to the ‘release and sale of the 89 acres, and, thercfore, these could 
not be taken into account. The appellant was cntitled to have all the other 
securities marshalled and as the respondent had failed:-to make T and his wifo - 
parties and had proceeded throughout with his suit on a wrong basis, leaving 
it impossible for the Court to ascertain the true position, it was too late to 
ailow him to add new parties and to -adduce a considerable amount of fresh 
evidence in order that he might make out a fresh case. 

- Faquir Chand v. Aziz Ahmad, 59 1.A, 106, followed. 


Clark (with him Chakravarti) for the appellant. 
Hay for the respondent. 


LEACH, J.—This appeal arises out of a mortgage 
suit filed by the respondent in the Subdivisional Court 
of Nyaunglebin. There were two defendants, the 


_appellant and one Ma Saw Hmon.. By aregistered deed 


of mortgage, dated the 16th December, 1919, Ma Saw 
Hmon mortgaged to the respondent.18 lots of paddy 


‘and; measuring in.all 381°88 acres. On the 28th May, 


1925, Ma Saw Hmon sold 24°91 acres to one Ko Tha 
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Lip nd hie wife Ma Moe Nyun. This sale was, it is 
‘effected. without. the consent and knowledge. of 





the. respondant, but admittedly it was subject to = 


ndent's mortgage, On the 15th January, 1926, 
the respondent, by an oral agreement, released from 
his mortgage seven. tote, Nos. 1 to 7, measuring 89 
acres, and ‘these lands were then sold free of 
encumbrance te.third parties, On'the 27th June, 1927, 
the appellant nequired a second mortgage of two lots, 
Nos. 17 and 18, which measured 17°68 acres. In 
Civil Execution proceedings No. 28 of 1934 of the 
Subdivisional Court of Pegu, the respondent attached 
the equity of redemption of the lands comprised in lots 
Nos, 12,13 and 14 and purchased the mortgagor's 
interest therein at the Court sale. In Civil Execution 
No. 14 of 1934 of the same Court, the K.Y.P.A. 
Chettyar Firm attached and bought at the Court sale 
the mortgagor’s interest in lots Nos. 8, 9, 10, 15 and 
16: Itis said that the K.Y.P.A. Chettyar Firm is the 
respondent carrying on business under another name 
and that.as the result of these two.sales by the Court 
the respondent became the absolute owner of all the 
lands included in. the sales. 

In the: suit with which this appeal is concerned 
the respondent claimed a mortgage decree for Rs. 1,299 





in respect of the lands subject to the appellant's 


second mortgage. The total amount due’ on the 
mortgage was said to be Rs. 21,520. After the release 
of the 89 acres.on the 15th January, 1926, there 
remained: 292°88 acres, including the 17°68 acres, 
‘which were subject to the appellant’s second mortgage. 


The sum of Rs. 1,299 was arrived at by charging in. 


_ respect of the 17°68 acres a proportionate share of the 
sum of Rs. 21,520. I should mention that in 1932 

the appellant attached and bought at another Court 
sale the mortgagor’s interest in the-17°68-acres. 
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The suit was not defended by Ma Saw Hmon, and 
a decree was passed against her for the amount 
claimed. The claim, however, was strenuously resisted 
by the appellant, who pleaded that :—(1) As the result 
of the gross negligence of the respondent, the appellant 
had .been induced to advance money on mortgage to 
Ma. Saw Hmon,‘and that the respondent had .been 
guilty of fraud in not disclosing the position with 


- regard to the first mortgage when the appellant attached 


in execution proceedings the interests of the mortyagor 


in the lands gubject to his second mortgage. (2) On 


the taking of proper accounts it would be found that 
there was nothing due-to the respondent. (3) The 
respondent was in law bound to marshall his securities, 


‘and in the first instance proceed against Ko Tha Lu 


and Ma Moe Nyun in respect of the lands conveyed 


_to them. (4) The claim was barred by the law of 


limitation. . The Subdivisional Court held that the 
charges of negligence and fraud had been established 
and that in consequence the respondent was postponed 
to the appellant. The suit was accordingly dismissed. 

The respondent appealed to the District Court of 
Pegu against the decree of the Subdivisional Court 
in so far as it concerned the appellant. The District 


-Court agreed with the Subdivisional Court on the 


questions of negligence and fraud. It also held that 
oral evidénce could not be given to show that the 
respondent had released the 89 acres, and that as these 
lands had been sold for Rs. +,500 and the purchase 
money paid in- reduction of the debt due to the 


respondent, the respondent was bound to give 


credit for the Rs. 8,500 in the account against the 
appellant. Taking into consideration this amount and 
the purchases of mortgased lands by the respondent 

at Court sales, and marshalling the 24°91 acres sold to 
Maung Tha Lu and Ma Moe Nyun the District Court 
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considered the mortgage debt had been more than 
discharged at the date of suit. The appeal was 
accordingly dismissed. 

The respondent then appealed to this. Court. The 
case came before Mr. Justice Spargo who held that :— 
(1) A valid release may be made by. word of mouth, 
anu as the appellant had not been granted a second 
mortgage at the time of the release his interests were 
not affected by that transaction and the respondent 
was, therefore, entitled to regard the remaining lands 
as security for his debt. (2) There was no substance 
in the charges of negligence and fraud and the 
respondent was not postponed to the appellant. 
{3) Section 60 of the ‘Transfer of Property Act applied 
and. the respondent was entitled to recover on the 
basis of the section, which, gave the respondent what he 
claimed in the plaint. (4) The suit was not barred 
by the law of limitation. The leafned Judge, however, 
granted to the appellant a certificate under section 13 
of the Letters Patent, and we have now to decide 
whether the respondent fs entitled to retain the decree 
which he has obtained.. 

The learned advocate for the appellant contended 


before us that the District Court was right in holding: 
that oral evidence could not-be given of the’ release of . 


the 89 acres and that the money which wag realized 
by .the sale of these lands should be’ applied in 
reduction of the mortgage debt. He has also 
contended that before the appellant could be held 
liable the respondent must account for the profits made 
by the purchases of lots Nos. 8, 9, 10, 12, 13, 14, 15 
and 16 at the Court sales. If these profits, together 
with the purchase price of the 89 acres, were not 
sufficient to discharge the mortgage debt the appellant 
‘was entitled to have the 24:91 acres of land sold to 
Ko T Be Lu and Ma Moe Nyun brought to sale before 
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his 17°68 acres were attached. . It was then said that as 
Ko Tha Lu and Ma Moe Nyun had not. been made 
parties, and as the case had proceeded throughout on a 
wrong basis the ‘suit should be dismissed. The plea of 
limitation was also relied -on, but nothing turned on 
the question of negligence and fraud. 

-T do not consider that there is any eieatanee in“the 
plea with regard to the 89 acres, orin the plea that 
the suit was barred by the law of limitation. The 
learned advocate for the appellant conceded thaé-in 
this country, a valid release can be granted by word 
of mouth, butin his argument with regard @ the #9 
acres he relied on the “provisions of section 92:ef the 
Indian Evidence Act which he ‘said precluded any 
evidence béing led to show that an oral release had in 
fact been granted. Iam unable to see .anything in 
section 92 which precludes the respondent from 
showing what was the ‘real situation before the 
appellant came on the scene. The respondent: had. 
granted permission to the mortgagor to sell the 89 
acres free from the encumbrance then existing, namely 
his own mortgage, and the sale of the 89 acres ‘was a 
valid sale. Moreover, section 92 relates to the parties 
to the instrument relied on or their. representatives in 
interest. The contest here is not between the parties 
to the instrument or their representatives in interest, 
but betweeh one party, the respondent, and a ‘third. 
party, the appellant. The appellant cannot be regarded 
as the representative in interest of the mortgagor as far 
as the 89 acres are concerned. The representatives 
in interest are the purchasers of the 89 acres. With 
regard to the question of limitation, time began to run 
from the date of the demand for payment, not from the 


-date of the deed, this being provided for in the deed. 


The learned advocate for the appellant contended 
that there was no evidence to show when the demand 
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was made.. This contention, however, overlooks the 
fact:that'a decree based on the deed of mortgage was 
passed against the mortgagor and that the validity of 
this decree was not challenged i in the District Court or 
before Mr. Justice Spargo. It is, therefore, too late for 
the appellant to raise the plea now. 

“The appellant’s advocate is, however, on firmer 
ground when he contends that the provisions of 
section 60 of the Transfer of Property Act have no 
application here and that the learned Judge ignored the 
provisions of law with regard to marshalling and 
proceeded on a wrong basis when apportioning the 
amount due in respect of the lands comprised in the 
second mortgage. He is also on firmer ground when 
he contends that the case should not be sent back to 
the trial Court for the adding of new parties and the 
recording of further evidence. 

Section 60 relates to the right of a mortgagor 
to redeem, and concludes with the following 
_ provisions : . . 

“ Nothing in this section shall entitle a person interested iri a 
share only of the mortgaged property to. redeem his. own share 
only, on payment of a proporiionate part of the.amount remaining 
.dué on the mortgage, except only where a mortgagee, . or if there 
are more than one mortgagee, all mortgagees, has or have acquired, 
in whole or in part, the share of the mortgagor.” 

In other words, when a person having. a second 
mortgage on part of the property covered by the first 


mortgage acquires the mortgagor’s right in that part, he | 


may redeem that part from the first mortgagee on 
payment of a proportionate part of the amount due to 


the first mortgagee. The section does not affect the 


rights of a second mortgagee .sofar as the marshalling of 
securities is concerned and does not say on what basis 
the account between the appellant and the respondent 
is to Js: taken. 
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Section 81 is the section which deals with the 
marshalling of securities. That section reads as 
follows : 


“Tf the owner of two or more properties mortgages them 
to one person and then mortgages one or more of the properties 
to another person; the subsequent mortgagee is, in the <bsence 


' of ‘a contract to the contrary, entitled to have the por 


mortgage debt satisfied out of the property or properties not 
mortgaged to him, so far as the same. will extend, but not so as to 
prejudice the rights of the prior mortgagee or of any other 
person who has for consideration acquired an interest in any 
of the properties.” 


To bring to sale the lands transferred to Ko Tha 
Lu and Ma Moe Nyun before the lands subject to 
the appellant’s second mortgage would not prejudice 
the réspondent and the appellant is entitled to 
have this course adopted so far as the respondent is 


concerned. 


The learned advocate for the respondent conceded 
that the amount due on the lands now held by 
the appedlant could not be arrived at by the method 
adopted in the plaint ,and accepted by this Court 
in second appeal. He denied, however, that the 
respondent could be required ‘to account for any 
profits made by him as the result of having purchased 
the equity of redemption of certain of the lots and 
contended that the proper method of taking the 
account was that indicated in the case of Bisheshur 
Dial and another v. Ram Sarup 1), where it was 
held that when a mortgagee buys at auction the 
equity of redemption in a part of the mortgaged 
property, such purchase has, in the absence of 
fraud, the effect of discharging and extinguishing 


‘so’much of the mortgage debt as is chargeable on 


o—_——— 


(1) (1900) I-L.R. 22 All. 284. 
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the property purchased by him, that is, discharging 
and extinguishing that portion of the debt which 
bears, the same ratio to the whole amount of the 
debt as’ the value.of the property purchased bears 
to the value of the whole of the property comprised 
-in the mortgage. I will assume for the purposes 
of ghés case that this is the right basis on which 
the account should be taken. H is, however, quite 
clear that the evidence at present on the record is 
not sufficient for. the purpose. There has been no 
real attempt at valuation of the respective lots of 
property and before the account could be taken 
‘much new evidence would have to be recorded. 
Order 34, rule 1 of the Code of Civil Procedure 
requires all persons having an interest either in the 
mortgage securily or in the right of redemption to 
be joined as parties to a suit relating to a- mort- 
gage. In contravention of this rule Ko Tha Lu and 
Ma Moe Nyun were not made parties to the suit. 
Realizing this and the difficulty he was in with regard 
‘to the account the learned. advocate for the respon- 
dent asked that he be allowed to withdraw the 
present suit with leave to file a fresh suit, under the 
provisions of Order 23, rule 1 of the Code. of Civil 
Procedure, but when it was pointed out that a decree 
had been passed against the mortgagor, the second 
defendant in the suit, and that this decree. must 
stand, he withdrew this application and. urged the 
Court to send the case back to the trial Court with 
leave to add Ko Tha Lu and Ma Moe Nyun as 
parties and: with a direction that the account between 
the appellant and the respondent should be. taken .on 
a proper basis. This application was strenuously 
opposed by the learned advocate for the appellant 
who pointed out that at no stage had any attempt 
been made before to add these persons.as parties, 
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although it was obvious that they were. necessary 
parties. He also contended that it would not be 
right to allow further evidence to be given, as_ this 


- would mean trying a new <¢ase which should not 


be allowed ona Letters * Patent appeal. I am _ of 
opinion that these arguments should prevail. They 
are based on the decision of the Privy Council in 


‘the case of Faquir Chand and others v. Aziz Ahmad 


and others (1). That appeal arose out of a mortgage 
suit, in which the trial‘Court held that the plain- 
tiffs had failed to bring all the parties concerned 
on the record and had also failed to bring before 
the Court materials sufficient to enable the Court to 
work out the account. The suit was accordingly 
dismissed. ,On appeal to the Allahabad High Court 
this decision was reversed and the suit remanded 
to the trial Court for disposal on the lines indicated 
in the judgment of the High Court. Their Lord- 
ships of the Privy Council held that the suit had 
been rightly dismissed, on the ground that there 
were not ‘sufficient materials before the Court to 
work out the account. If this case were sent back 


-it would mean a complete rehearing, involving the 


leading of a considerable amount of new evidence. 


“The respondent chose to proceed with the suit on 


a wrong basis and must suffer the consequences, 
No attempt was made when the case was in the 
District Court or before Mr. . Justice Spargo to have 
the case put on a proper basis and it is now too 
late to send the case back for retrial. 

For the reasons indicated I would allow the 
appeal with costs against the respondent in all Courts. 


Roperts, C.j.—In this appeal one Ma Saw 
Hmon mortgaged a series of lots of landed property 


(1) (1931) 59 L.A. 106, 
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amounting to 381°88 acres to the respondent in 1919, 
and in 1926 the respondent granted to her a valid 
oral release of 89 acres of the mortgaged property, 
the “lands being sold and the purchase price 
thereof Rs, 8,500. being applied in a reduction of 
sundry other debts due to the respondent by Ma 
Saw Hmon. 

After the sale the mortgage dcbt was secured 
by the rest of the land, 292°88 acres, and in the 
following year (1927) Ma Saw Hmon executed a 
second mortgage, this time to the appellant, of two 
lots out of the 292°88 acres amounting to 17°68 
acres. The appellant attached and bought the right 
- to redeem this second mortgage in 1932. 

Now, the respondent obtained by purchase a 
number of other lots, but having done so he . said 
there was still this mortgaged property of 17°68 acres, 


and he claimed from the appellant a proportionate. 


share of the whole debt. The. total amount said to 
be due on the original mortgage being Rs. 21,520 
the respondent claimed (to. omit decimals) seventeen 
two hundred and ninety seconds of this sum and 
filed a suit for this amount. . 

The appellant set up two main. defences, First 
he said that the release and sale of the 89 acres in 
1926 (before he took his second mortgage) ought to 
be brought into account. He-said that the mortgage 
‘deed showed that the total amount was over 381 acres, 
that no evidence could be given to vary this sum 
and that if any proportionate figure was to be taken 


it must be based on the total security covering 381. 


acres and not 292. In this connection he tried to 


rely on section 92 of the Indian Evidence Act, but 
that section excludes oral evidence of the contents. 


of a written contract between the parties or their 
representatives in interest only. I do not find that 
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the appellant was a representative in interest of 
either of the parties to the first mortgage and at the 
time of the release and sale he had not appeared 
upon the scene.° The only representatives in interest 
of either of the parties were the purchasers of the 
lots sold. I agree with Spargo J. who tried the case 
on appeal that as a valid release can be made orally, 
the position so far.as the. 89 acres is concerned 
is that. it never comes into the picture, so to 


- speak, and the other lots were security for the total 


amount of the mortgage debt. I see no reason to 
suggest that because the respondent allowed part of 
the land to be sold for his own purposes and was 


willing to retain the rest as security ‘he should 


account: for the purchase price. to a puisne incum- 


_ brancer whose mortgage was executed subsequent 


to the ‘purchase in question. . | : 

But the second part of the appellant’s defence 
was more substantial. It was proved thatas far 
back as 1919 there was a sale of 24°91 acres by 
the mortgagor to Ko Tha Lu and his wife and 
the sale was subject to the mortgage: in other 


words the purchasers hought the right to. redeem. 
And the appellant says that if he is to be 
“proceeded against for a proportionate share of the 


debt due‘on the total of the mortgaged’ property 
then by Order 34, rule 1, the respondent must ‘join 


as a _ party to. the eh all persons having ai 
interestin the mortgage security or in the right to 


redemption, which he has not done. The appel-. 


- lant also’ says that he is entitled to a marshalling 


of the-securities by virtue of section 81 of the Transfer 
of Property Act 1882 as amended by Act XX of 1929. 
_ Both of these contentions I hold to be correct. 
Thé respondent having. acquiréd by purchase a - 
number of other lots it was submitted that the 
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integrity of the mortgage was broken, and that what 
remained was the mortgage secured by the residue. 
Butethe respondent has never done+anything in the 
way of having a valuation, prepared to ascertain what 
that amounts to, .dnd in my opinion it is too late 
to do that now. It is true that mere non-joinder of 
partis may be saved by the application of Order 1, 
tule 9, but this is not a mere non-joinder. The suit 
‘ought to have been one in which the proportionate 
amount of the mortgage debt due from the appel- 
lant {if any) could be ascertained from an account 
based upon the value of the properties in respect 
of -which the mortgage has been discharged and 
those in réspect of which it still subsists including 
the lot . of 24°91 acres purchased by Ko Tha Lu 
-and his wife. It does not, however, appear that it 
was ever filed upon such a footing, nor were any 
steps taken to cure the defect* which continued 
throughout the successive hearings in the Courts below. 

The appellant ‘also set up a plea of limitation 


‘which I think it unnecessary to decide. The respon- 


dent’s suit in my — view has beén misconceived 
throughout, or rather it has been presented in a 


manner so incomplete both as regards non-joinder. 


and valuation of properties that it cannot. form the 
‘basis of a decree against the appellant—See Faquir 
Chand and others v. Aziz Ahmad and others (1). The 
defects are not cured by leave to file a fresh suit 
instead of the present one because a: decree has 
been passed herein against one of the two defendants, 
namely, the original. mortgagor, Sack this decree 
must stand. 

It follows that the appeal must be allowed with 
costs here and in each of the Courts below. 


(1) (1931) 59 LA. 106. 
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INCOME-TAX REFERENCE 


Before Sir Ernest H, Goodman Roberis, Kt.,. Chief Justice, Mr, Justic. Sen, 
Mr. Justice Mosely, Mr. Justice Leach, Mr. Justice Dunkley, Mr. Justice 
Mackney, and Mr. Justice Braund. 


COMMISSIONER | OF INCOME- TAX, 


BURMA. 
v. 


S. MANSOOKHLAL* 


Income-tax—Correct legal consequence of facts found--Question of law~—~ 
“ Succession” fo business—Question of law or fact—Income-tax Act (XJ of 
1922), ss. 26 (2), 66 (2). 

It is always open to an assessee who desires to argue the legal consequences 
of the facts to require a reference as to whether the Commissioner has 
attributed in law the correct legal consequences of the facts he has found, 

Whenever thg facts found by the Commissioner give rise to a consequential. 
question whether there is or isnota “ succession” within the'meauing of #, 26 
(2) of the Income-tax Act a question of law is involved. In many instances, 
however, the legal construction of the phrase “ succeeded in such capacity" is 
not in issue because of the facts proved, and in such cases there is no question : 
of law which the Commissioner of Income-tax can be required. to refer under 
s. 66 (2). 

In re Commissioner of Income-tax, Burma v. N, N. Firm, LL.R. 11 Ran. 501, 
discussed and approved. 

Bell v. National Provincial Bank, 5 T.C. 1; H.M. Inspector of Taxes v. 
Madame Tussauds (1926) Lid., 17 T. a 127 ; Thompson v. Le Page, 8'T.C. 541, 


* referred to. 


’ Per MOSELY, J.—The facts set out by the. Commissioner must raise the 
specific question of law which in the view of the assessee arises. Succession 
to a separate branch of a business constitutes succession L within the meaning 
of s. 26 (2) of the Income-tax Act. 

In re The Coysmissioner of Income-tax, Burma v: C.P.L, L: Firm, 1L.R. 12 
Ran. 322; Stockham v. Wallasey Urban District Council, 95 LT. 834, 
referred to: : 

Per LEACH, J.—A question under’s, 26 (2) of the Income-tax Act is. not 
ordinarily one of fact only. I{ may be’ so in a particular case where the facts 
are such as to present no difficulty, but the proper egal éffect of a proved fact ° 
is essentially a question of law. é 

Dhanna Maly. Moti Sagar, 54 1.AS 178; N. C. Pal v. Sion. 45 LA. 183; 
New Zealand Shipping Co., Ltd. v. Stephens, 5 T.C. 553, referred to, 


>Tun Byvu (Assistant Government Advocate) for the 
Crown. S. 26 (2) of the Income-tax Act secures to 
Civil Reference No. 17 of 1936. ca 


Fels. 4 Ugg) R. 
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Government the income-tax for the full year in spite of 
a transfer of the business during the year. Ina case 
like the present, the only question of law that could be 
referred is whether thére was any evidence on which 
the Commissioner could come to the conclusion that 
he did. Only a question of law could be referred and 
not ‘one of fact. Commissioner of Income-tax v. 
E.M. Chettyar Firm (1); Commissioner of Income-tax 
v. A.K.R.P.L.A. Chettyar Firm (2); A.K.R.P.L.A. 
Chettyar Firm v. Commissioner of Income-tax (3); 
In re Abdul Bari Chowdhury v. Commissioner of 
_Income-tax (4). 

_ All questions arising under s. 26 (2) of the Income- 
tax Act are questions of fact. The statement of the law 
in In re Commissioner of Income-tax v. N.N. Firm (5) 
is not correct. Succession to business is a question of 
fact in all cases. 

In re Keshardeo Chamaria {6}; Bell v.. National 
Provincial Bank (7) ; A. Ferguson & Co., Lid. v. Aikin 
(8); Thompson v. Le Page (9); Michael Faraday v. 
Carter (10); Wilson & Barlow v. Chibbett (11) ; Ogston 
v. Reynolds, Sons & Co., Lid. (12); Malayalam Planta- 
tions, Lid. v. Clark (13); In re The Western India Turf 
Club, Lid. (14); Maharajadhiraj ae Darbhanga v. 
Commissioner of Income-tax (15). 


[Roperts, C.J. There is no case where: it is said 
tliat in each and every case it is a question of fact. 
In many instances on the facts established it may 
be so.] 


(1) LL.R. 7 Ran. 635, 638. '.(9).8 T.C. 541. 

(2) LLL:R. 9 Ran. 23, 23. (10) 11 T.C. 565, 574 

(3) L-L.R. 9 Ran. 25. (11) 14 T.C. 407. 

(4) LL.R. 9 Ran, 281, 292, 293. (12) 15 T.C, 502, 

(5) I.L.R. 11 Ran. 501. (13) 19 T.C. 314. 

(6) LL.R. 63 Cal. 401, 412,414, (14) LL.R. $0 Bom. 648. 

17) 5 T.C.1. (15) I.L.R. 12 Pat. 5, and on appeal 


(8) 4 T.C. 36. 38 C.W.N. 1159, 
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Kalyanvala for the assessee. The old business was 
wound up. The assessee has started altogether a new 
business. The old firm has disappeared; only the 
place of ‘business remains:, The Commissioner has 
come to a conclusion not warranted by the facts. The 
major portion of the creditors have been paid off from 


‘the old stock, and now no stock is left. Succession 


means that the successor takes over the whole business. ' 
Watson Brothers v. Lothian (1). 


RoBerts, ‘C.J.—The following question has been 
referred to this Court for determination in Civil . 


_Reference No. 17 of 1936 — 


“whether there were materials on which the Income Tax 
Officer and the Assistant Commissioner could conclude that the 
assessee had succeeded to the business carried on by Mansookhial 
Dolatchand and Company at 128 Mogul Street Rangoon. . 


By seclion 66 (2) and (3) of the Income Tax Act XI 


of 1922 an assessee may, provided certain conditions 


laid down therein are satisfied, require the Commis- 
sioner to refer tothe High Court any question of law 


‘arising out of an order either by the Assistant 
Commissioner or by the Commissioner himself or 


arising out of the decision of a Board of Referees and 
the Commissioner shall within a specified time draw up 
a statementof the case and refer it with his own opinion 
thereon to the High Court.. 

It is therefore always open to an assessee who 
desires to argue the legal consequences of the facts to 
require areference as to whether the Commissioner 
has attributed in law the correct legal sea of 
the facts he has found. 

In the case under review the question was not 
happily framed, because it obscured the real question 


—— 


(470, 441, 44, 
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of law namely what were the legal consequences of the 
facts. Whenever the facts found by the Commissioner 
give rise to a consequential question whether there is 
or is not a “‘succession ” within the meaning of section 
26 (2) of the Income Tax Act XI of 1922 a question of 
law is involved. 

' Section 26 (2) runs as follows : 


“Where, at the time of making an assessment under section 23 
it is found that the person carrying on any business, profession or 
vocation has been succeeded in such capacity by another person 
the assessment shall be made on such person succeeding as if he 
had been carrying on the business profession or vocation 
throughout the previous year and as if he had recéived the whole 
of the profits for that year.” 


The words “in such capacity” are important and 
should not be overlooked. In such a case as the 
present the proper question, and one which does not 
obscure the legal consequences of the facts, is this 


“On the facts as stated has the assessee succeeded in such 
capacity the person formerly carrying on the business within the 
meaning of section 26 (2) of the Income Tax Act?” 


In many instances the legal construction of the. 


phrase “succeeded..in such capacity” is not in issue 
because of the facts proved, and in such cases there is 
no question of law which the Commissioner of Income 
Tax can be required to refer under section 66 (2). In 
my opinion this case is such a case. The. major 
creditors had been paid off but the same business was 
being carried on, and in substance there was little or 
nothing more than the retirement of one of the partners 
from the business. But it was contended on behalf 
of the Commissioner of Income Tax that the question 
of succession must always be a pure question of fact 
and a number of cases were cited which were 
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supposed to support this proposition. It is realy 
enough to say that they were all cases in which no 
question of legal*construction happened to be involved, 
Once any legal difficulty as to the application of the 
phrase “succeeded in the same capacity” has been 
solved, then in the words of the Lord President 


of the Court of Session in Thompson and Balfour v. 


Le Page (1) 


“the question whether there is in any ages case a succession 
or not is a question of fact.” 


Lord Siexrigton a in his jadgment said 


“ Primarily I should say that it is a ‘quedion of fact, — 
one trader Has succeeded to the business of another but the 
question.as put to us involves a question of law, namely, whether 
the Commissioners as reasonable men were entitled to draw the 
inference that the Appellants had succeeded to the business.” 


Then in Bell v. National Provincial Bank (2) Esher M.R. 
said | 


“The finding of the Commissioners upon . that part of the case 


is this, ‘ the Commissioners were of opinion that there was no 


_ succession within the meaning of the said 4th Rule. That is, as 


my brother Mathew has pointed ont, not a finding of fact that 
there was no succession, but that the particular kind of succession 
which took place in this case was nota succession within the 
meaning of the 4th rule.’” : 


He goes on to say that counsel relied on the authority 
of a Scotch case as showing that it is and it must be a 
question of fact whether there has in point of fact been 
a succession or not. “It may be in many cases, or in 
some cases, a question. of fact. But it seems to me for 
the reasons I have already given that if it was a!question 
of fact for the Commissioners in this case they have 





(1) 8 Tax Cases 541,550, ——s« (2) S Tax Cases 1. 
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deliberately not decided it. They have presented to 


us a problem of law, and given us the benefit of their . 


opinion on it, and if we do not agree with it we are 
entitled to say so. In my view if this is a finding (as I 
think it must be) of law that there is no succession 
within the meaning of. the rule. I find myself unable 
to agree with it. 

I next pass on to eenede: In re ¢ Commissioner of 
¥ anaes, Burma v. N.N. Firm (1) decided by a Full 
Bench. Page C.J. there after referring to the facts said 
~ Upon these facts the income tax authorities have held that 
there was a succession to the money lending business of the 
undivided joint family within section 26 (2) of the Income ees 
Act, In.my opinion it is manifest there was not a ‘ succession ’ 
within section 26 (2) of the Act. In order that a person should 
be held to have aucceeded. another person in carrying on a 
business profession or vocation it is necessary that. the person 
succeeding should have succeeded his predecessor in carrying 
on the business as a whole. Where a business is split up and 
thereafter another person carries on part of the businéss I am of 
opinion that he does not ‘succeed’ his predecessor in carrying 
on the business within section 26 (2) of the Act.” 

This is only another way of saying that where a 
person has carried on a business no one can be said to 
succeed him in such capacity when only part of the 
business is taken over. The learned Chief Justice 
went on 


“ Further where there is no continuity in carrying on the 
business and when one business has come to an end and 
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nfter atime another business is started it may be with the same — 


Ausets.and under the same conditions and in the same premises as 
the old business the persons carrying on the new business do not 
‘succeed ' those who had carried on the old business within 


section 26 (2) of the Act.” 


We think that there can be no doubt that in aetiee 
to the particular facts before the Court the eens of 





(t) (1933) LL.R. 11 Ran. 501. 
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1937. pon-continuity was a factor to be taken into considera: 


Sonia tion when the facts came to be ascertained and we 
‘ Incomz-rax, have no doubt that the decision in Jn re Commisstoner 
BorMA _ of Income-tax, Burma v. N.N. Firm (1) was correct, 
ansooxH- But this latter sentence should not be interpreted ag a 
Risers, Proposition of law of necessarily universal appllea- 
cj. tion. The Court apparently had not had cited beiore 
it the judgment of Finlay J. in HM. Imspectoi of 

Taxes v. Madame Tussauds (1926) Lid. (2), In that 

case the old and well known Madame Tussauds’ 
exhibiton having been burnt down in March 1925, the 
Company sold the site in-July 1926 and a new Company 

entered into possession, rebuilt the premises, and 

opened them to the public in April.1928. It was held’ 

that the Commissioners could rightly arrive at ‘the 
conclusion that there was in fact a succession by the 
new Company to the business of the old one. yi: 

The case was, as the learned Judge who tricd it 

pointed out, rather peculiar and special and depended 
perhaps even more than usual upon its own particular 

facts. The question really’ comes down in all such. 

cases to this; whether, there is a delay which as a 

matier of law the Commissioner is bound to regard 

as forcing him to infer that there was not a succession. 

This delay is a question of degree, and in some cases a 

delay nray only mean a cesser of profit-making operations 

and never‘any real cessation of the business at all. The 

real test is the identity of the two businesses, and when 

this comes to be considered the reasons for any delay 
between closing down and opening up again may 

throw a light upon the correct solution. 

The conclusion at which I have arrived upon this 

reference is that though the Commissioner of Income 

‘Fax may be required torefer any question of law 

there is nothing in the law applicable to this case which 

(i) 4933) LL. 11 Ran. 501. " (2) 17 Tax Cases 127. 
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stood in the way of the Commissioner coming to a 
decision in point of fact. The question as propounded’ 
must therefore be. answered in the affirmative. The 
Commissioner of Income Tax is entitled to his costs 
of this reference: advocates fee 20 gold mohurs. 


SEN, J.—I agree. 
‘Dunkiey, J—I agree. 
Macxney, J.—I ome 
BRAUND, % —I agree. 


MOSELY, J.—I agree. As regards the form of the 
reference the Commissioner’s proper course was pointed 
out in N. N. Firm's case (1). ‘The facts set out by the 
Commissioner must raise the specific question of law 
which in the view of the assessee arjses, C.P.L.L. Firm's 
case (2). The form of the reference made here is 
only? suitable to cases where the sole question is 
whether there is a.legal quantum of evidence to justify 
the finding on facts of the Income Tax Officer, [as ini 
E.M. Chettyar Firm's case {3)]. 

As regards what was said in N.N.. Firm's case at 
page 504 that a person who carries on part of a business 
only does not “succeed’”’ his predecessor in carrying 
on the business within section 26, sub-section {2), this 
ig perhaps stated too broadly. It has, I think rightly, 
been held in Stockham v. Wallasey Urban District 
‘Council (4) that succession to a separate branch of a 
business constitutes succession’ within the meaning 
of the Rule and the Indian Rule is for this purpose 
identical with the English. 





(1) (1933) LL-R, 11 Ran.S01. (3) (1929) LLR. 7 Ran. 635. 
(2) (1934) LL.R. 12 Ran. 322; 332, (4) 95 L-T. 834. 
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LEacu, J.—I agree that the answer to the question 


’ propounded should be in the affirmative ; but I wish 


to state that in answering the question in this way I 
do not accept thé argument advanced on behalf of the 
Commissioner of Income-tax that the question whether 
a person is to be deemed to be a successor within 
the meaning of section 26 (2) of the Indian Inceme= 
tax Act is only one of fact. In order to answer the 
question, it is, of course, necessary to ascertain 
the facts; but, having ascertained them, it is then 
necessary to consider whether they constitute succes: 
sion within the meaning of the section. Primarily, the 
question is one of fact, and the facts may be such 
that the case presents no difficulty ; but the proper legal 
effect of a proved fact is essentially a question of law, 
as their Lordships of the Privy Council pointed out in 
Nafar Chandra Pal v. Shukur (1) and Dhanna Mal 
v. Moti Sagar (2). In the words of Lord Buckmaster 
in the former case, questions of law and of fact are 
sometimes difficult to disentangle ; and the Court has 
the right to say whether the Income-tax Officer hes 
misdirected himself on the facts, 

In The New Zealand Shipping Company, Limited v. 
Stephens (3), Farwell L.J. deprecated stating people out 
of Court, by stating, under the guise of fact, that which 


‘is really law. I do not say that there has been 


an attcnipt. to do so in this case, but in view of the 
argument advanced by the learned Assistant Govern- 
ment Advocate it is necessary to emphasize that a 
question under section 26 (2), is not ordinarily one of 
fact only. . 


() asi 4 45 LA. 183 . (2) (1927) 4 LA, 178. y 
(3). 5 Tax Cases. 353. : ; 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Dunkley, 


° and Mr. Justice Braund, 
SECRETARY OF STATE FOR INDIA IN 
COUNCIL 
v. 


J. C. MAURICE.* 


Government servant—Crown's prerogative to dismiss servant at will—Alleged 
wrongful disntissal of civil servatit—Enguiry before dismissal—Right of 
servant to demand enquiry—Limilation of prerogative by rules--Breach of 


rules gives no cause of ‘action Rules purely deparimental—Government of - 


India Act, 1919, ss. 32, 96B. 

A Government servant has no legal remedy sounding in damages for*his 
alleged wrongful dismissal. by Government from his appointment in the civil 
service, It is a prerogative of the Crown to dismiss its servants at-will, unless 

the Crown limits its prerogative by-an enactment or a special contract. } 

Dunn v. The: Queen,.{1896) 1 Q:B. 116; Gould v. Stuart, (1896) A:C. 575; 
Grant v. Secretary, of Siate for India, 2 C.P.D, 445 ; Reilly v. The King, (1934) 
‘A.C, 176 ; Shenton v. Smith, (1895) A.C, 229 ; Voss v. Secretary of State for 
India, LLB. 33 Cal..669, referred to. 

S. 96n:0f the Government of India Act, 1919, does not abrogate the pre- 
‘rogative but reiterates and emphasizes it; and the words “subject to the 
-provisions of this Act and of rules. made thereunder ” do not in any way. limit 
that right. The statute does not entitle the public servant to an enquiry before 
dismissal but directs as a.departmental matter that an enquiry shall be held, 
and abreach of the rules regarding enquizy does not give rise to a cause 
-of action, 


The position of the servants of the:East- India Company and. of the Crown 


prior to 1919 considered. 

Rangachari v. Secretary of State for India, 1.L.R. 57 Mad..857, P.C. App. 14 
of 1936, followed. 

eBhaishanker Nanabhai v. Municipal Corputation of Bombay, 11z.R. 31 

Bom. 604; Bimalacharan. v.. Trustees for the Indian Museum, 1:L.R. 57 Cal. 
231; Denning v. Secretary. of .State for India, 37 T.L.R. 138; Raleigh v. 
«Goschen, {1898} 1 Ch, 73, referred:to. 

Shenton v. Smith, (1895) A.C,.229, referred to, : 

Baroni v. Secretary of State for India, LL.R.8 Ran. 215 ; Secretary sci State 
Sor India v. D’Attaides, 1.L.R..12-Ran, 556, overruled, | 

Salish Chandra Das v. Secretary of Stale for India, I.L.R. 54 Cal: 44, 
--dissented from, 








* Civil First Appeal No. 95 ‘of 1936 from’ the judgment: of this. Court on the 
* Original Side in.Civil Regular Suit No, 253-of 1935. 
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_ Per Braunp, J.—There is nothing in s. 968 of the Government of India Act,. 
1919 to relax the overriding-pleasure of the Crowi—which, on the contrary it 
expressly reaffirms—to dismiss its servants. The rules made under the scction 
are regulations devised for the benefit of the civil servant but to which he has 
no contractual privity, prescribing merely the machinery by which tie pleasure 
of the Crown is, as between itself and the Local Government, to be exercised. 

S. 32 of the Government of India Act, 1919, which reproduces s. 65 of the 
Government of India Act, 185&, preserves and re-enacts the position that all 
“ successors-in- Zovern- 
ment” of the East India Company in India, to be able, as a matter of jurisdic- 
tion in the Crown's own Courts, to sue the Crown, through its established’ 


- representative, the Secretary of State in Council, in all those classes of cascs 


in which the East’ India Company might have been sued prior to 1858. 
It is the character of the suit, and not whether it would have succeeded, that: 
is the test. 2 

P.& O, Steam Navigation Co, v. Secretary of State, 5 Bom. H.LC.R. (App.) 1; 
Secretary of State for India v. Moment, 7 L.B.R.110; Venkata Rao v. 


: sila of State for India, P.C.: App. 35 of 1936, referred to. 


A, Eggar (Government Advocate) for the Giada 
Under s. 96B of the Government of India Act every 
civil servant of the Crown holds office at His Majesty’s. 
pleasure ; the Courts have no jurisdiction to entertain 
any suit by a civil servant for wrongful dismissal. The 
opening words of s. 968 do not in any way limit the 
prerogative right of the Crown.to dismiss at will. The 


‘ules made under that section by the Secretary of State 


(The Civil Services Classification, Control and Appeal. 
Rules, 1930) are purely departmental and are not 
intended to affect the prerogative. S. 131 of the Act. 
states that nothing in the Act shall derogate from the 
Crown’s prerogative. See Rangachari v. The Secretary 
of State for India in Council (1). -The decisions of this. 
Court in Baroni v. The Secretary of State for India in 
Council (2) and The Secretary of State for India in 
Council v. D’ Attaides (3) require reconsideration i in the: 
light of the Madras ruling. 

Right from early days it has een recognized - that it: 
is a term of service under the Crown that a servant of 





“o LL. 57 Mad. 857. (2) LL.R. 8 Ran. 215. 
(3) LLR. 12 Ran. 556, 
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the Crown is liable to dismissal at will. The reason for 
this is public policy and the welfare of the State. S. 36 
of the East India Company Act of 1793, ss. 74 and 75 
of the Government of India Act of 1833 and ss. 1 and 
65 of the Government of India Act of 1858 recognized 
the existence of this prerogative; and s: 96B is a 
re-affrmation of the law on the subject. The Public 
Servants Inquiries Act, 1850, s. 25, also affirms this 
proposition. Incidentally, that Act was passed for a 
special purpose, and is seldom made use of. 


The East India Company had a dual personality. 


As rulers they were exercising sovereign powers ; and 
as traders they were within the ordinary law. But in 
so far as dismissal of their civil servants was concerned 
it -has been held that the East India Company were 
exercising sovereign powers. See Gibson v. The East 
India Company (1) ; Grant v. The Secretary of State for 
India in Council (2); Dunn v. The ‘Queen (3) ; Shenton 
v. Smith (4). 

The decision in Gould v. Stuart (5) is . responsible 
for a new line of thought’ that it was possible for the 
Crown to limit its prerogative by contract or by 
statutory provision. But the rules made under s. 968, 
though statutory, are not intended in any way to limit 
the prerogative ; they provide a set of departmental 
rules for.an inquiry and -departmental sponte from 
decisions arrived thereat. 


[RopeErts, C.J. Sub-section (5) of s. 968 gives an 
unfettered discretion to the Secretary of State to a 
‘with any. case as he likes. ] 


This supports the view that these rules are purely 
departmental, and do not give any right of action tothe 
(1) 5 Bing. N.C. 262,271. (3) (1896) 1 Q.B. 116. 


(2) 2.C.P.D. 445. ~ (4}(1895).A.C;229, 
Ae (5) (1896) A.C. 575. 
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plaintiff. They are a guide to the officers concerned 
who desire to dispense with the services of a civil 
servant. It is rfot the concern of the Courts to see that 
these rules are meticulously complied with, or whether 
the officers charged with the duty of conducting the 
inquiry have acted with the same amount of fairness as 
is associated with a Court of law. The only remedy 
open to an aggrieved party is a departmental appeal 
pursued, it may be, right up to the highest authority. 
Courts of law have no appellate or revisional powers in 


the matter. | 


The East India Company in dismissing their 
servants acted in a sovereign capacity. The basis of 
s. 32 of the Government of India Act is that the Crown 
can do no wrong. In enacting that section, as it now 
stands; the draftsman had in view the fact that since 


. the Company had a dual personality it would not be 


proper to do away with all rights of suit against the 
Crown. In commercial matters a plaintiff could have 
sued the East India Company, and the present Act 
preserves that distinction. “But, in a case like the 


_ present which comes within the exercise of sovereigm 


powers, the plaintiff will have to show that in similar 
circumstances he could have sued the Bast India 
Company. 

In the matter of Poe (i); Satish Chandra Das v. 
Secretary of State for India (2); Bimalacharan v. 
Trustees for the Indian Museum (3); Jamun v. Secre- 


tary of State (4); Roshan Lal v. District Board, 


Aligarh (5); Secretary of State v. Yadavgir (6), 


referred to. Decisions in suits against the Crown 


where a special contract was in existence are not 
relevant for the present purpose. 
(1) 5.B. & Ad. 681, 688. (4) LL.R. 16 Lah. 1017. 


. (2) LL.R. 54 Cal. 44: (5) ILL.R. 58 All. 40, 
(3) LL.R. 97 Cal. 231. | . (6) LL.R. 60 Bom. 42. 
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_ It is also an established proposition that where a 
special right is given and the remedy therefor provided 
theré is no right of recourse to Courts. In such cases 
there is no ouster of jurisdiction of the Courts because 
they never had any. Bhaishanker. v. The Municipal 
Corppration of Bombay (1); Abdur Rahman v. Abdur 
Rahman (2); Rahman & Co. v. Maung Waik (3); 
The Official Assignee of Bombay v. Sundarachari {4). 


Jeejeebhoy for the respondent. The prerogative 
right to dismiss at will can be curtailed by express 
enactment or contract. Andrews v. Mitchell (5). All 
tenure of office prior to the passing of the Government 
of India Act, 1919, might have been one at pleasure. 
But Rule 55 of the Civil Services (Classification, 
Control and Appeal) Rules, 1930, has expressly taken 
the tenure of service out of one at pleasure. The 
respondent entered the service on the understanding 
. that he would be governed by such statutory rules as 
are in force from time to time. This is the basis of his 
contract with the Government, and in this view the fact 
that sub-section (5) of s. 96B gives an unfettered 
discretion to the Secretary of State to relax the rules in 


any particular case does not affect the matter. If there 


-is a breach of a statutory rule a cause of action accrues 

to the plaintiff. 
Gould v. Stuart should govern the decision in this 

case. If the prerogative is abridged by a statutory 


provision, failure to comply with such statutory’ 


provision renders the Secretary of State liable. See 
Jehangir M. Cursetji v. Secretary of State for India (6) ; 
A. E. Voss v. Secretary of State for India (7). The 
decision in Reilly v. The King (8) shows that it is 


(1) LL.R. 31.Bom, 604. . (5) (1905) A.C. 78, 
(2) 1.L.R. 47 All. 513, 532.” (6) LL-R. 27 Bom. 189, 
(3) ILL.R. 6 Ran. 263, 266. (7) ILR. 33 Cal, 669, 


(4) I.L.R, 50 Mad. 776, 784: (8) (1934) A.C. 176. 
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not impossible to imagine a contractual relationship 
between the Crown and its servant so as to base a claim 
for damages for wrongful dismissal. 


- [Roserts, C.J. But, according to D'Attaides’ case 
there can be no damages for wrongful dismissal.] 


Thé-G” Circular referred to in that decision 
shows how the executive have understood the provisions 
of s. 968. Rule.55 is statutory and is to be read into 
the contract of employment. A breach of that rule 
gives rise to a right to damages. 

A right of suit. is not to be denicd to a litigant 
uniess it is expressly taken away. S. 9 of the Civil 
Procedure Code. Moreover Courts can interfere.where 
a-tribunal has failed to exercise a discretion or has 
exercised it improperly, and where the exercise of such 
discretion has caused injustice damages can be awarded. _ 
This is the real basis of the decision in D' Attaides' case. 
See Williams v. Giddy (1); The Municipal Corpo- 
ration of the City of Bombay v. Secretary of State for 
India in Council {2) ; The Secretary of State for India 


. in Council v. Hari Bhanji (3). 


Section 96B (5) gives the Secretary of State a revisory 
power in all cases, if he wishes to exercise it. The 
Legislature cannot be meant to give something with 
one hand and take it away with the other. . If the view - 
put forward on behalf of the Crown is correct it is 
unnecessary to re-affirm the prerogative of the Crown in 
s. 96B. The opening words of s. 968 cannot be without 
any significance, . 

If the plaintiff has a right.of inquiry it must be held 
in accordance with principles of natural justice. Such 
principles could be found in “G” Circular 49 which, 





(1) (1911) A.C. 381. (2) LL.R.S8 Bom, 660. 
_ G)LLR.S Mad.273, 00 
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. though not law, indicates that even the executive is 
aware that the inquiry which precedes the dismissal is 
to bé areal inquiry and nota sham. ° 

Shenton v. Smith is distinguishable from this case 
because the Regulations with which that case was 
concerned were not statutory. 

*The ‘effect of the decision in Baroni’s case on the 
alteration of the rules under s. 96B is important. After 
that decision Rule 14 of the old rules was recast and the 
new Rule 55 took its place. The decision, in Baroni’s 
case was before the framers of the new Rule, but no 
change was made in the law- indicating that Baroni’s 
_ case was good law. Rule 55 has the effect of restricting 
_ the Crown’s prerogative to a certain extent, and if there 
isa breach of that rule the plaintiff is put in a position 
analogous to that of the plaintiff in Andrews v. Mitchell. 

D’ Attaides’ case is important to show that there is 
some sort of contractual relationship between the Crown 
and its employees. Such relationship is determined by 
the rules in force in relation to his pay, pension, leave 
and soon. The breach of a statutory provision or duty 
amounts more or less to a breach of contract, or at least 
a quasi-contract, for which there must be some remedy 
open in the Courts. 

Rangachari’s case did not consider the 1930 rules, 
Further s. 32 of the Government of India Act did not 

shut out any other remedies that may be open to the 


plaintiff against the Crown, and the Madras decision. . 


‘went wrong in considering the case only from the pe 
of view of s. 32. 

As Eggar (in reply). ‘‘ Subject to the provisions of 
this Act and of rules made thereunder” occurring in 


$. 968 are to be construed in a manner similar to tbat: 


seeds in C. P. Khin Maung v. Ah Eu Wa (1). 


(1) LL.R. 14 Ran. 420. 
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The relevancy of s. 32 is only to show that no suit of 
this nature could -have lain against the East India 
Company. The’ Peninsular & Oriental Co. v. The 
Secretary of State for India (1), a Calcutta decision 


‘reported in. the appendix to the Bombay reports, and- 


tacitly approved by their Lordships of the Privy. 
Council in the Secretary of State for India in Council v. 

J. Moment (2) has given rise to a number of decisions 
in which the distinction between an act of state and 

act in the exercise of sovereign power has been “Jost 

sight of. But the importance. of that decision lies only 
in the fact that the plaintiff has to show that in similar 
circumstances he would have had a cause of action 
against the East India Company. 


ROBERTS, C.J.—In this case the respondent was 
an assistant in the Office of the Home and Political 
and Judicial Departments of the Government: of 
Burma, and on August the 10th, 1931, he was put 
under suspension by reason of the loss of certain files 
and documents belonging to his Department having 
been due, as it was alleged, to his gross carelessness. 
He submitted a written statement on August the 17th 
explaining or excusing the loss of these files and 
documents ; subsequently an oral inquiry was held and 
shortly afterwards the respondent was notified that he 
had been removed from his appointment by the Chief 
Secretary to the Government of Burma with effect from 
October the 29th, 1931. In consequence thereof the 
respondent filed a suit for damages against the appellant 
and the action was tried by Mr. Justice Leach who 
entered judgment in his favour and granted him a 
decree for Rs. 6,913 with interest at the Court rate from 
the date of the decree and costs, subject however to a 
deduction for the Court fee which he. would have had 

(1)5Bom.H.GR.10. . °° = (2) 7 L.B.R.10,- 
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to pay if his action had not been brought im forma 
pauperis. From this decision the defendant has 
apptaled, and the respondent has file cross objection 
in relation to the amount of damages awarded. 

In his written statement the defendant denied 
that the removal of the plaintiff was wrongful or in 
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bfeach of any statutory rule as alleged in the . 


plaint, but submitted that it was a valid exercise of 
the prerogative power affirmed by section 96B of 
the Government of India Act 1919 and pleaded that 
the High Court had no jurisdiction in the matter. 

_ Prior to 1919, it is conceded, servants of the 
Crown both civil and military, except in special 
cases where it was otherwise provided by law, held 
their. offices only during the Crown’s pleasure— 
Dunn v. The Queen {1). In this respect the servants 
of a Colonial Government were upon the same 
footing as those of the Home Government, and it 
has been held in Shenton v. Smith (2), an appeal 
to the Privy Council from Western Australia, that 
if any public servant considered that he had been 


dismissed unjustly, his remedy was not by a law. 


. Suit but by an appeal of an official or political kind. 
Certain directions given by the Crown to the Govern- 
ments of Crown Colonies for general guidance were 
held, in that case, not to constitute a contact be- 
tween the Crown and its servants, and this was 
plainly to be seen from the fact that they were subject 
to alteration without any assent on the part of 
Government servants. Persons taking service’ with 
Colonial Governments to whom such directions. or 
regulations had been addressed were not, therefore, 
entitled to insist upon holding office till removed 
according to the process thereby laid down; and a 





(1) (1896)-1O.B. 116,. (2) (1895) A.C. 229. 


44 


1937 


re 


SECRETARY 


oF STATE - 


FOR INDIA 
IN COUNCIL 


v 
MAURICE. - 
ROSERTS, 

CJ. 


RANGOON LAW. REPORTS. [1937 


Government which departed from its regulations gave 
‘thereby no right of action to the person aggrieved 


but only rendered itself accountable to its ofiicial 
superiors. 

In British India-the common law prerogative of 
the Crown was made.a statutory right in the Directors 
of the East India Company by. section 36 of the East 
India Company Act 1793 which runs as follows : 


“Provided always that nothing in this Act contained shall 
extend or be construed to extend to preclude or take away the 
power of the Court of directors of -the said company from 
removing or recalling any of the officers or servants of the 


. said company, but that the said Court shall and may at all 


times have ful] liberty to remove, recall or dismiss any of-such 
officers or servants at their will and pleasure in the like manner as 
if this Act had not been made, any governor general, governor or 
commander-in-chief appointed by His Majesty, his heirs or 
successors, through the default of appointment by the said Court 
of directors, always excepted, any thing herein contained to the 
contrary notwithstanding.” 


Then in the Government of India Act, 1833, by 


o sections 74 and 75 it is- enacted : 


‘It shall be lawful for His Majesty, by any writing under his 
Sign Manual, to remove or dismiss any person holding any Office, 
employment or commission, Civil or military, under the said com- 
pany in India, and to vacate any appointment or commission of 


any person to any such office or employment. 


75. Provided always that nothing in this Act contained shall 
take away the power of the said Court of directors to remove or 
dismiss any of the officers or servants of the said: company, but 


-that-the said Court shall and may at all times bave full liberty to 


remove or dismiss any of such officers or: servants at their will and 
simatic a 


Then in. the Government of India Act, 1858, by 
section 1, the territories. under the Government of 
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the East India Company were declared to be vested 
in Her Majesty 


“and ali-rights vested in, or which if this Act had not been passed 
might have been exercised by, the said Company in relation to any 
aaa rule become vested in Her Majesty and be exercised in 
her name.’ 


Fifhally by section: 65 of the same Act: 


“The Secretary of State in Council shall and may sue and be 
sued as well in India as in England by the name of the Secretary 
of State in Council asa body corporate ; 

And all persons and bodies politic shall and may have and take 
the same suits, remedies, and proceedings, legal and equitable, 
‘against the Secretary of State in Council of India as. they could 
have done against the said Company ; ; 

and the property and effects hereby vested in Her Majesty for 
the purposes of the government of India, or acquired for the said 
-purposes, shall be subject and liable to the same judgments and 
executions as they would while vested in the said Company have 


been liable to in-respect of debts and Liabilities lawfully contracted 


and incurred by the said Company.” 


In 1877 a military officer formerly in the East 
India Company’s service brought an action against 
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the Secretary of State for damages for his having been .- 


compulsorily placed upon the pension list: it was 
admitted. on his behalf that the Queen had in 
_ ordinary cases the power of dismissal or of retiring an 


officer, but contended that the East India Company 


by a contract express or implied with military officers 


had waived this right or contracted itself out of it. - 


It was ‘held that the East India Company had the 
absolute power to dismiss or compel retirement. of a 
military officer; it was in the nature of Crown 
prerogative and could not be waived nor could any 
contract be made with an officer so as to exclude it. 
[Grant v. Secretary of State for India in Council (1).} 


(a) 2. CPD. 445.- 
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It has not been and could not have been 
contended that the tenure of office of a servant of the 
’ Crown in India prior to 1919 was of a different kind 
in the civil from that in the military service. It was 
not—See Voss v. Secretary’ of State (1). But it is 
strongly contended on behalf .of the respondent that 
by 1919 in the Government of India Act the Crown’s 
prerogative was limited by statute: and in order 
to see whether this contention is accurate it was 
necessary to examine the position in india pha 
to the Act in question. . 

By section 32 of the Government of India Act 
sub-sections (1) and (2) it was enacted : 


““(1) The Secretary of State in Council may sue and be-sued 
by the name of the Secretary of State in Council as a body 
corporate. 

(2) Every person shall have the same remedies against the . 
Secretary of State in Council as he might have had against the 
East India Company if the Government of India Act, 1858, and 
this Act had not been passed.” : 


Had this section stood alone, therefore, the. 


_Tespondent would clearly have had no remedy 


sounding in damages for his dismissal by the Chief 
Secretary to the Government of Burma from his 
appointment in the civil service.- But it is sought to 
say that in the same Act section 968 and the aie 


thereunder’ give him a remedy. 
The relevant parts of section 968 are as fellows « 


W “ Subject to the provisions of this Act and of rules made 
thereunder, every person in the civil service of the Crown in India 


"holds ‘office during His Majesty’s pleasure, and may be employed 


in any manner required by a proper authority within the scope of 

his duty, but no person in that service may be dismissed by any 

authority subordinate to that by which he was appointed, and the 

Secretary of State in Council may (except so far as he may ez eoude 
(1) {1996) LL.R, 33 Cal. 669. 
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by rules to the contrary) reinstate any person in that service who | 


has been dismissed. 

if any such person appointed by the Seite of State in 
‘Council thinks himself wronged by an order ot an official superior 
-ina Governor’ s province, and on due application made to that 
superior does not receive the redress to which he may consider 
himself entitled, he may, without prejudice to any other right of 
redress; complain to the Governor of the province in order to 
obtain justice, and the Governor is -hereby directed to examine 
such complaint and require such action to be taken thereon as may 
appear to him to be just and equitable. 

(5) No rules or. other provisions made or confirmed under 
this section shall be construed to limit or abridge the power of the 
Secretary: of State in Council to deal with the case of any person 

- in the Civil service of the Crown in India in such manner as may 
appear to him to be just and equitable, and any rules made by the 
Secretary of State in Council under sub-section (2) of this section 
delegating the power of making rules may provide for dispensing 
with or relaxing the requirements of such rules to such extent and. 
an such manner as.may be prescribed : 

Provided that where any such rule or provision is applicable 
to the case of any person, the case shall not be dealt with in any 
‘manner ng favourable to him than that provided by the rule or 
provision.” 
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Mr. -Jeejeebhoy on behalf of the respondent urged | 


{and it is.no doubt true) that the Crown can limit 
its own.prerogative, and he contended that there 
‘would be no necessity in section 96B to assert that. 
‘subject to its provisions and to those of rules made 
thereunder every person in the civil service of the 
‘Cfown in India holds office. during His Majesty’s 
pleasure, unless it were intended that such a tenure 
' ~was to be. limited or restricted by the rules to which 
Teference is made. 

His contention was that the euion: here was 
pevertod’ by the decision in. Baroni v. Secretary of 
State for India in Council (1) in which ‘it was heid 





(1, (1929) LLR. 8 Ran, 215, a 
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that the rules indicated that certain formalities must 


‘be observed before a civil servant can be dismissed 


and.that breach of the rie gave the plaintiff a 
cause of action. 

The facts in that case Cunliffe J. felt himself 
unable to distinguish from the decision in Gould 
v. Stuart (1) where a clerk had been employed’ 
by the Government of New South Wales in accord- 
ance with the provisions of the Civil Service Act, 
1884. In New South Wales just as here there is 
imported into every contract of service* with the 
Crown, unless it may be in gertain cases provided 
by law, a condition that the Crown has the power 
to dismiss its servants at pleasure, but the Privy 
Council lreld that the Civil Service Act, 1884, of 
New South Wales made an exception to this rule. 
Having examined the Act Sir Richard Couch held, 


: that 


“these provisions which are manifestly intended for the 
protection and benefit of the officer -are inconsistent with 
importing into the contract of service the term that the Crown. 
may put an end to it at its pleasure." 


In section 96B of the Government of India Act, 
however, the tenure of every civil servant is expressly 
re-affirmed to be at His Majesty’s pleasure subject to: 
the provisions of the Act and of the rules made 
thereunder. The decision in Gould v. Stuart (1) is 
certainly authority for the proposition that by a. 
statute the nature of the tenure can be altered, but. 
one must look to see whether in fact it has been,. 
and in my opinion the case of Shenton v. Smith (2) 
to which I have already referred and which, though 
apparently | mentioned in argument, passed unnoticed 


ae the judgment _ of Cunliffe J. int Baroni's case, 


(1) (1896) AC: SKS: 2. + (2) (1895) A.C. 229, 
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would have been a more apt guide in that case than 
the decision in Gould v. Stuart (1). 

In’ arriving at this conclusion I was assisted by an 
illuminating judgment of Sir Owen Beasley C.J. in 
Rangachari v. Secretary of State for India in Council 
(2). The Court in ,that case expressed the view that 
Baréni’s case was wrongly decided, and I have since 
learned that this decision was upheld on appeal to 
the Privy Council. 

In Bimalacharan Batabyal v, Trustees for the 
Indian Museum (3) Costello J. said : 


“In my opinion section 968 so far from abrogating the 


prerogative of the Crown with regard to the dismissal of persons- 


in the Civil Service reiterates and emphasizes the fact that the 
right of dismissal at pleasure still exists and enacts that that right 
‘is only limited in so far as there are definite and special or 
. particular rules or regulations laying down the method by which 
or thé circumstances in which the right is té be exercised.” 


Again in Denning v. Secretary of State for India 


in Council (4) Bailache J. pointed out that even 
where a contract of service with the Crown was 
misleading and implied that it could only be termi- 
nated. with notice except in cases of misconduct, 
nevertheless it must be read in conjunction with the 
common law right of the Crown to dismiss at 
pleasure, and a person dismissed suddenly for reasons 
of ehealth only had no right of action for wrongful 
‘ dismissal in the Courts. If, however, the terms of 
an appointment . definitely prescribe a term and 
expressly provide for a power to determine “ for 
cause” it appears to follow that any implication of 
a power to dismiss at pleasure is excluded. Reilly v. 
The King (5). But no such provision occurs here. 





(1) (1896) A.C. 575. (3) (1929) LL. 57 Cal. 231, 238, 
(2) (1933) LL.R. 57 Mad, 857; P.C. App. 14 of 1936. oo 
(4): (1920) 37 TLR. 138. ° —-(5) (1934) A.C, 176. 
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When reference is made to sub-section 5 of. sec- 
tion 968 it will be noticed that no rules under the 
section are to be construed so as to limit the Secretary 
of State in Council to deal with the case of any 
person in the civil service in such manner as may 
appear to him to be just and equitable. Where any 
rule is applicable the case shall not be dealt with in 
any. manner less favourable to the civil servant than 
the rule provides. 

I am&of opinion that the statute does not entitle 
the public servant to an enquiry but directs as a 
departmental matter thal an inquiry shall be held. 

If an inquiry is held then under the rule itself 
any or all of its provisions 


© may = exceptional cases for special and sufficient reasons 
to be recorded in writing be waived where there is a difficulty in 
observing exactly the requirements of the rule and those require- 
ments can be waived without injustice to the person charged.” 


The rule itself is therefore not always applicable and 
its applicability is left to the Secretary of State 
and responsible officers of the Executive in every 
case to decide. In my opinion the whole tenor of 
the section, reading sub-sections 1 and 5 together 


goes to show that the rules are departmental rules 


which direct the’ Secretary of State to deal with 
cases in such manner as may seem to him to “be 
right but preclude a public servant who feels himself 
aggrieved at the manner or conduct of any inquiry 
from taking any step in any Court. to question the 
right to dismiss at- pleasure which still subsists in the 
prerogative of the Crown. 

Part VIII of the Rules explain the procedure in 
case of appeals: In my view this part of the rules 
only goes. to affirm the proposition that, as was said 
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in Shenton v. Smith (1) an appeal of an official and 
political kind, and not a law suit, is the proper 
methdd..of redress for a civil servant who thinks 
himself aggrieved. Althovgh in the case of the 
Tespondent Rule 56 dealing with appeals had no 
application Disciplinary Rules for the Subordinate 
Services, framed by the Local Government under 
the authority delegated to it by the Secretary of 
State by rule 48 (2), indicated the way in which he 
might proceed, though it gave him no rights which 
he might enforce in a Court of law. 

In Bhaishanker Nanabhai v. Municipal Corpora- 
tion of Bombay (1) Sir Lawrence Jenkins C.J. poirited 
out that where a special tribunal is appointed by 
‘an Act to determine rights which are the creation 
of that Act, then except so far as is expressly 
provided or necessarily implied that tribunal’s juris- 
diction to determine those questions . is exclusive. 


“There is in such a case no ouster of the jurisdiction © 


“of the ordinary Courts because they never had any. 
So here the prerogative right of the Crown to dismiss 
at pleasure is saved by the ,section ; the case of a 
-dismissed' civil servant in respect of which the Court 


never had any jurisdiction is directed by the rules 


to be determined exclusively by a particular tribunal 
instead of at the whim or caprice of an individual : 
this may in some cases safeguard his position and in 
that restricted sense only may give him a right not 
connoting any right of recourse to the Courts. It 
is merely a direction to his superiors as to the 
course they shall pursue, if. they do not pursue it 
then their neglect to do so must be at the peril of 
their own superiors’ displeasure. - In my judgment it 
is inaccurate. to say he is entitled to an inquiry ; 





(1) (1895) A.C. 229. {2} (1907). LL.R, 31 Bom. 604. 
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there is- -merely a direction that an. inquiry shall 


normally be held. ©. 

I cannot cohclude this judgment without a refer- 
_ ence to the case of the Secretary of State for India 
in Council v. D’ Attaides (1), for it is a recent Bench 
decision of this Court and I have been at pains to 
consider it carefully and with the great respecc to 
which it is entitled. In that case a clerk to the 
Port Officer at Bassein was held to have a right of 
action in his capacity as a Government servant when he 


-was removed from his position without the provisions 


of Rule 55 having been substantially followed. 

The case was a peculiar one since there was a 
long argument as to whether the clerk was a- 
Government servant but the question of his right 
to a remedy if he was one was never closely 
examined ; it seemed to be taken for granted that: 
the respondent could have recourse to a Court. of 


law if the procedure lajd down in Rule $5 was 


not followed. Baguley J. said 


“The position is that the plaintiff who was entitled before 
removal from office to a certain form of enquiry was not given 
that form of enquiry ; 80, prima facie he is entitled to damages.” 

To begin with, for the reasons I have already 
given, I think it incorrect ‘to say that a dismissed 
servant is entitled to an inquiry at all. With the 
utmost. respect. I cannot assent to this view. And 


as pointed out by Baguley J. on page 569 


“In view of the opening words of section 968 of the Government 
of India Act the plaintiff can have no cause of action for wrongful 
dismissal or wrongful removal.” : 


What then was his cause of actin a Was it 
upon breach of contract, and if so upon what 
contract? No one can doubt that Rule 55 may be | 


(i) (1934) LL.R. 12 Ran. 556. 
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altered without any assent on the part of civil 
servanis; but the terms of an executory contract 
cannot be altered at will by one of the parties. 
What breach of a contract could occur when it 
was expressly enacted in sub-section 5 that no rules 
should. be construed to limit or abridge the power 
of the Secretary of State to deal with the case of 
any person. in the Civil service as might appear 
to him to be just and equitable ? Was it then a 
right of action arising out of tort? The Crown 
cannot be sued for a tort and an officer of state 
is not liable as such for the acts or defaults of 
his. subordinates ; only where he has expressly 


ordered a wrongful act will he be liable, and then 


his liability will rest upon the ordinary. law of 
agency—Raleigh v. Goschen (1). 

The action brought in the present case was one 
for damages ; the plaint says that the petitioner sues 
the respondent (that is, in the plaint, the Secretary 
of State). for wrongful removal, and to my mind it 
is clear that no such action can lie. Gould v. 
Stuart (2) was in the words of Sir Richard Couch 
an exceptional case in which. it was deemed for the 
public good that some restrictions should be imposed 
on the power of the Crown to dismiss members 
of the civil service. It proceeded upon a special 
contract which it was not in the power of the New 
South Wales Government to vary. No such contract 
is ordinarily entered into by civil servants in this 
‘country, nor was such a contract entered into in this 
case. 

In considering the case of the Secretary of Siale 
for India in Council vy. D'Attaides (3) 1 am: compelled 
to dissent from it by the fact that the decision in 


(1)..(1898). 1- Ch. 73. (2) (1896) A.C. 575; 
(3) (1934) LL.R, 12 Ran. 556. | 
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1937 = Rangachari v. Secretary of State for India in Council 


Secretary (1), to which I have already referred, was not before 

or Sieg. the Court. It had, indeed, only recently been decided. 

“iw Couxcie Moreover the judgment in Rangachari’s case {1), as 

Maurice. -T have pointed out, has*now been affirmed by the 

Rosexss, Privy Council and the case of Satish Chandra Das v. 

Sl Secretary of State for India (2) has been overruled. 

Their Lordships of the Privy. Council refrained 

from expressing an opinion as to whether section 32 (2) 

of the Government of India Act would be a bar 

toa suit of the kind we are presently considering, 

‘I do not think it necessary to examine this aspect 

of the matter since it involves the difficult question 

of what are acts of state and sovereignty, but I am 

content to-arrive at the same conclusion as was reached 

in the Madras case by following its guidance on 

what I may perhaps describe as the main issue, namely, 

whether section 968 and the rules made thereunder 

conferred upon a civil servant -in India the right: 

hitherto not possessed by him of bringing an action 

in the’ Courts for wrongful. dismissal. I am satisfied 

that no such right has been conferred. I ought 

perhaps to add that in trying this case Leach J. 

rightly considered himself bound by the decision of 

a Bench in Secrelary of State for India in Council 

v. D'Attaides (3). This case can now be no longer 

regarded .as law. But Leach J. had no power, 

sitting as a single Judge, to review it; we are not 

so restricted, and accordingly I am of opinion that 

this appeal should be allowed and. the cross appeal 

of the respondent should be dismissed. There will 

be. no order as.to the costs but the respondent must 

pay the Court fees’.of the suit. and of his cross- 
objection. 


(1) (1933) :L.R.57 Mad. 857 ; (2) (1926) I.L.R. 54 Cal 44. 
P.C. App. 14 of 1936. . (3). (1934) LL.R. 12 Ran. 556. 
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DuNnkLEy, J.—When we heard this appeal and cross- 
objection, we were unaware of the judgment of their 
Lordships of the Privy Council on appeal from the 
Madras High Court in the case of R. Venkata Rao v. 
The Secretary of State for India in Council (1). The 
decision of their Lordships concludes this appeal in 
favour of the appellant. The two previous decisions 
of this Court on this subject, Baroni v. The Secretary 
of State for India-in Council (2), and The Secretary of 
State for India in Council v. D'Attaides (3), do not 
correctly Jay down the law, and must be considered 
to be overruled. I agree that this appeal must be 
allowed and the cross-objection of the respondent must 
be dismissed. 


Braunp, J.—In the suit out of which this appeal 
arises the plaintiff, who was a subordinate employee 
in the Office of the Home and Political and Judicial 
Departments of the Government of Burma, and as 
such in the employment of the Civil Service of the 
Crown in Burma, sued to recover damages for wrongful 
dismissal from the Secrefary of State for India in 
Council. I propose to assume at this stage that the 
dismissal. was “wrongful”, in the sense only that the 
plaintiff did not, before dismissal, receive the benefit 
of a proper inquiry in accordance with the rules 
applicable to him and, in particular, in accordance 
with rule 55 of the. Civil Services (Classification, 
Control and Appeal) Rules. 

The suit is, as I have already said, for damages 
for wrongful dismissal. There is accordingly directly 
raised, in the first place, a question which has. been 


the subject of considerable controversy in; this and 
other provinces of India, whether a civil servant of the. 





(1) P.C. App. 15-of 1936. (2) (1929) LL.R.8 Ran. 215. 
(3) (1934) LL.R. 12 Ran. 556. 
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Crown in India holds his office upon terms of a 


contractual or quasi-contractual nature which permits 


of a breach giving rise to an action in damages, or 
whether, notwithstanding such rules as may govern 


. his conditions of service his employment remains at 


the pleasure of the Crown. 

For the true answer to this question it is not, in- 
my view, necessary to look further than section 96 (B) 
of the Government of India Act, 1919, under the 


authority of sub-clause (2) of which rule 55 of the 
' Civil Services (Classification, Control and Appeal) 


Rules—the benefit of which is claimed by, but has 


been denied to, the appellant in this case—was made. 


I need not, I think, set out here the terms of section 
96 {B) of that Act as they have already been set 
out at Jength in 1 the judgment of my Lord the Chief 
Justice. 

It may, however, be useful before proceeding 

further to survey briefly the current of authority in 
India and in Burma as it stood before the prescnt 
appeal was heard, 
In the Calcutta case of Satish Charice Das v. 
The Secretary of State for India (1), Sir Philip Buckland, 
upon a demurrer that a plaint in a suit by a dismissed 
police officer against the Secretary of State disclosed 
no cause of action, came to the conclusion that the 
effect of section 96 (B) of the Government of India 
Act, 1919, had plainly been to import into the teims 
of service of officers of the Crown rules for their 
protection and benefit which were inconsistent with 
the principle of the power of the: Crown to dismiss 
at pleasure. He, accordingly, decided that a suit lay 
against the Secretary of State for daages for wrongful 
dismissal. ~ 


{1) (1926) LL.R: 54 Cal. 44. 
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There followed in thé same High Court in 1929 
Bimalacharan Batabyal.v. Trustees for the indian 
Museum (1) in which Mr. Justice Costello to some 
extent’ dealt with the same question. In that case, 
although the application: of section 96 (B) of the 
Government of India Act, 1919, was not directly in 
qyestion, the learned Judge expressed the view that 
section 96 (B) of the Government of India Act, 1919, 
so far from abrogating the prerogative of the Crown with 
regard to the dismissal of persons in the Civil Service, 
teiterates and emphasizes the fact that the right of 
dismissal ‘“‘at pleasure ” still exists and enacts that that 
right is only limited in so far as there are definite and 
special or particular rules or regulations laying down 
the method by which, or circumstances in which, the 
prerogative is to be exercised. That vicw of the effect 
of section 96 (B) of the Government of India Act, 
~ 1919, does not appear to be altogether in accordance 
with the view previously expressed by Sir Philip 
Buckland in. the case to which I have first referred, 
which impliedly treats the rules made under that 
section as incorporating into the terms of service of 
a servant of the Crown entitled to their benefit 
conditions of a contractual or quasi-contractual nature 
for the breach of which a remedy exists in damages- 

‘The next case is one in our own High Court 
{J. R. Baroni v. The. Secretary of State for India in 
€ouncil ({2)]. That was a suit by an Extra Assistant 
Commissioner of the Burma Civil Service against the 
Secretary of State for damages for wrongful dismissal. 
‘Here, too, the question arose on a preliminary issue 
in the nature of a demurrer that no cause of action 
was disclosed by the plaint. Mr. Justice Cunliffe, 
following the view expressed by Sir Philip Buckland 


(11 (1929) LL.R. 57-Cal. 231. (2) (1929) I.L.R. 8 Ran, 215, 
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in Satish Chandra Das v.. The Secretary of State for 
India (1), came’to the conclusion that an action for 


- damages for wrongful dismissal lay against the Secretary 


of State in respect of a breach. of the rules made in 
pursuance of section 96.(B) of the Government of India 
Act, 1919, in so far as they governed the conditions 
of service of Civil Servants of the Crown. 

- In The Secretary of State for India in Council 
v. D’Attaides (2), another case decided in this Court 
in July 1934, the same question arose. It turned 
again entirely upon the question of the effect. of 
section 96 (B) of the Government of India Act, 1919. 
The upshot of its. decision is that an action lies 
against the Secretary of State for damages for wrongful 
dismissal in a case in which the provisions of Rule 55 
of the Civil Services (Classification, Control and Appeal) 
Rules have not been observed. In its result, therefore, 
it adopts the view. that Mr. Justice Cunliffe had 
held in the case of Baroni v. The Secretary of State 
for India. in Council (3) which Sir Philip Buckland © 
had earlier expressed in the case of Sattsh Chandra Das 
v. The Secretary of State for India (1). With great 


respect, however, to the: view of the learned. Judges. 


in D’Attaides’ case and the cases upon which it 
relies, it is not altogether easy to follow the reason-. 
ing from which the conclusion was drawn that, 
because a ,civil servant of the Crown is protected 
by certain statutory rules regulating, as a matter of 
procedure, the steps to be taken. upon his dismissal, 
a breach of those rules must necessarily give rise 
to a breach of contract and to a right of action for 
wrongful dismissal. 

Our attention has been called during the hearing 
of this appeal to two cases. in the Madras High 


(1) (1926) LL.R. 54 Cal. 44, (2) (1934) LL.R. 12 Ran. 556. 
(3) (1929) L.L.R.8 Ran. 215. 
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Court decided in December 1933. [Venkata Rao v. 
Secretary of State for India-in Council (1) and 
-R. I. Rangachari v. The Secretary of Sfate for India in 
Council (1).] In the former of these cases a servant 
of the Crown had been dismissed in circumstances 
which. did not comply with the rules made under 
sectfon 96 (B) of the Government of India Act, 1919 
and had sued the Secretary of State for India in 
Council for damages for wrongful dismissal in the 
same way as the plaintiff in this case before us has 
done. The learned Judges of the Madras’ High Court, 
Sir Owen Beasley and Mr. Justice Bardswell, took the 
view first—and, as I understand it, apart altogether 
from any question of the effect of section 96 ({B) of 
the Government of India Act, 1919—thai there was 
no jurisdiction at all in the Court to entertain, as 
against the Secretary of State for India, any suit 
arising out of an act done by ¢he Crown or its 
agent as an’ “act of Government” and secondly, that, 
even if a suit could have been brought against the 
Secretary of State, there -had been introduced by sec- 
tion 96 (B) of the Government of India Act, 1919, no 
such qualification of the absolute right of the Crown to 
dismiss at pleasure as to entitle the employee to sue for 
damages upon the footing of agcontractual or quasi- 
contractual relationship. 

I have had the benefit of reading the judgment of 
my Lord, the Chief Justice, upon this, the principal 
question in this appeal. The hearing of the appeal had 
been concluded before it had become known to us that 
the Privy Council had, on appeal, upheld the decisions 
in the two Madras cases to which I have drawn attention. 

It is, accordingly, unnecessary for me to do more 
than to say that, had the question not been already 


{1)- (1933) I.L.R. 57 Mad. 857 ; P.C. App. 14 and 15 of 1936. 
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concluded for us on this point by the decision of. the 
Privy Council in Venkata Rao’s case,-I should have 
respectfully concurred i in the conclusion he had reaclred 


independently of that case. It appears to me that there 


is, as a matter of construction, nothing in section 06 (B) 
of the Government of India Act, 1919, to relax the 


over-riding pleasure of the Crovin--whidh: on the con- 


trary, it expressly re-affirms—to dismiss its servants and’ 


-that there is no inconsistency between the rules made 


thereunder. and the benefit they afford a servant of the 
Crown:on the one hand and His Majesty's over-riding: 
right to dismiss his servants at will-on the other hand. 
To put the matter quite shortly, the rules made under 
that section appear to me to be regulations, devised for 
the benefit.of the civil servant but to which he has no 
contractual privity, prescribing merely the machinery 
by which the pleasure of the Crown is, as between 
itself and the Local Government, to be exercised. __ 

I desire only to add upon this question that I have 
been unable to derive any assistance from the reference 
in Rule 55 of the Civil Services (Classification, Control 
and Appeal) Rules to the Public Servants (Inquiries). 
Act, 1850 The effect of-that reference is, I think, only 
to preserve the power of the Crown to have resort toa 
public inquiry under 1 that Actin any casein which it 
thinks fit to do so, and not to incorporate ‘into the rules 
by reference to section 25 of the Act an oblique and 
quite unnecessary affirmation of the right ofthe Crown 
to dismiss at pleasure. I mention this because-we have 
been pressed to read into that reference more than that 


which, in my view, it will bear. 


__ There is one other question upon which I desire to 
adda word. We have been invited during the hearing 
of this appeal to hold, as has been held by Sir Owen. 


Beasley. in Venkata Rao’s case (1), that, apart altogether 
(i) (1933) LR. 57 Mad. 857. ; 
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from the question of the relationship between an 
officer’s terms of'service and the rules made under 
section 96 (B) of the Government of India Act; 1919, no 
suit lies, asa matter of jurisdiction, against the Secretary 
of State for India in Council in respect of a matter 
arising out of an “act of sovereignty” or “act of 
government.” - If this were so, it would cover not only 
cases, such as this one, of dismissal, but also every case 
‘of a breach of contract which could be classified as an 
-“act of government” and, in deference to the Madras 
view, itis proper that a word should be said upon it. 
The point arises out of section 32 (2) of the Government 
of India Act, 1919, which is in these terms : 


“Every person shall have the same remedies against the 
Secretary of State in Council as he might have had against the 
East India Company if the Government of India Act, 1858, and 
this Act had not been passed.” ; 


-It has been argued, in this case, that, because the 
employment of ‘servants of the East India Company 
was by definition at the pleasure of that Company, 
therefore no suit—or, at any rate, no successful suit— 


would have lain against the Company ; and, therefore, 


in consequence of section 32 (2) of the Government of 
India Act, 1919, no suit lies against the Secretary of 
State in Council. I cannot accept this view, which to 
my mind implies a misunderstanding of the section. 
The actual conditions of service of employees of the 
Comipany are, in my view, immaterial to the question of 
jurisdiction which arises under the section. 

I do not propose to trace historically the origin of 
section 32, except to say that it reproduces section 65 
of the Government of India Act, 1858, which was itself 
the logical outcome of the transition from the govern- 
ment.of the British territories in India by the East 


India Company to government of those territories by 
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the Crown. It became. necessary that persons having 
rights against the East India Company should be pro- 
vided with a means of enforcing such rights against the 
Crown notwithstanding that, at common law in England, 
the Crown could not be assailed in tort at all or in 


contract except by “‘ petition of right”; and the same 


provision was made not only for rights which had 
accrued but for rights which might thereafter accruc 
against the Crown itself. To that extent the Crown 
surrendered. its own prerogative.’ The history of the 
section is completely dealt with by Sir Barnes Peacock 
in the P. & O. case [P. & QO. Steam Navigation Co, v. 
Secretary of State (1)] and it would be an impertinence 
to repeat it or to endeavour to add to it. 

. We, therefore, arrive at this point. So far as suits 
against-the Secretary of State in Council are concerned 
in India, it is a complete fallacy to attempt to consider 
them from the point of view of the English Common 
Law, which does not recognize actions against the 
Crown upon the principle either that “the Crown can. 
do no wrong” or that the King cannot be sued in. 
his own Courts. The principle applicable in India is. 
wholly different ; for, not only has the Crown submitted 
itself by Statute (through its character as the successor 
of the East India Company) to certain “remedies”, but 
it has by section 65 of the Government of India Act, 
1858, constituted a corporate defendant in the form of 
the Secretary of State i in Council as its representative 
for the purpose of being sued in respect of those 
remedies. As Sir Barnes Peacock puts it in the 
P. & O. Steam Navigation Co. v. The Secretary of State 
for India (1) 


“if we are right in our construction of the 21st and 22nd Vict. 
cap. 106, the Secretary of State in Council is thereby rendered 





“-. (1) (1861) 5 Bom. H.C. Rep. (App.) 1. 
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subject to the same liabilities as those’ which previously attached 
to the East India Company.‘ The case cf Lord Canterbury v. 
The Atlorney General (1) is not applicable to the present. case, for 
if there isa liability, there is no necessity to resort to a petition 
of right to enforce it, an actior against the Secretary of State in 
Council having been expressly given by the 55th (semble ‘ 65th’) 
section of the Act, in lieu of that which formerly existed against 
the East India Company.” 


In the result, therefore, it seems to me to follow that 
the East India Company, and, through the Company, 
the Secretary of State in Council, is by virtue of section 
65 of the Government of India Act, 1858, and of 
section 32 of the Act of 1919, in a wholly different 
position from the Crown as it stands under the English 
Common Law. 

When, therefore, section 32 of the Government of 
India Act, 1919, came to be enacted ail it did was to 
preserve, and re-enact, the position that all ingividuals 
in India were, as against the Crown as the “ successors- 
in-government” of the East India Company in India, 
to'’be ablé,.asa matter of jurisdiction in the Crown’s 
own: Courts, to sue the Crown through its established 


representative, the Secretary ef State in CovMicil, in all- 


those classes of cases—without, as 1 think, reference to 


_particular cases at all—in which the. East India Com-— 


pany might have been sued prior to 1858. -That has 
been expressed simply by the Lord Chancellor in the 
Privy Council in The Secretary of State for India in 
Council v. J. C. Moment (2) by*the words at page. 11 : 


“Their Lordships are satisfied that a suit of this character 
would have lain against the vompany ot 


It is the “ character” of the suit, and not whether it 
would have succeeded, that is the test. If it is of that 
“ character ” that it would have lain against the East India 





(i) 1 Phillips 327. (2) 7 L.B.R. 10. 
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Company, then by Statute it lies against the Secretary of 
State for India in Council. In so far, therefore, as the 
“argument has préceeded in this Court upon the footing 
that, because under the relevant statutes applicable to 
employment under the East India Company no suit 
brought in parallel circumstances -against it could have 
succeeded, no suit now lies against the Secretary of 


-State for India in Council, I am unable to agree with it. 


That is not the test nor is. it, I think, what Sir Owen 
Beasley in the Madras case intended to decide. He 
decided, not that the suit would have failed against the 
East India Company, but that, for quite another reason, 
it was not of that “class” or “ character” that would 
have Jain aepinst the Company at all. He said, in short,, 
that it was “an act of Government.” Whether the 
dismissal of the appellant in this case was or was not 
an “act of Government” I prefer not to decide. _ 

I ani encouraged to think that in this view I am 
following the conclusion which their Lordships in the 
appeal in Venkata Rao’s case (1) also expreted when 
they say - : a 


Medes . .« The reasoning of the Courts below as to section 


32 of the fidia Act 1919 and its effect and bearing on these 


actions is another matter to which their Lordships must not be 
taken to give their assent. As at present advised their Lordships 
are not disposed to think that this section, which is a section as to . 
parties and procedure, has an effect to limit or bar the right of 
action of a person entitled to aright against the Government, which 
would otherwise be enforceable by acticn against it, merely because 
an identical right of action did not exist at'the date when the Kast 
‘India Company was the body if any to be sued. If it had. 
appeared that the plaintiff’s service under the Act of 1919 was 
not terminable at pleasure their Lordships are not prepared to 
say that remedy by suit against the Secretary of State in Council 
for.a breach of the contract would not have been available to the 
plaintiff. Breach of contract by the Crown can in. England bé 





(l) P.C. App. 15 of 1936. . 
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raised by petition of right. The fact that fora different. reason— 
namely that service under the East India Company was at pleasure 
—a precisely similar suit could not have been brought against the 
Company -does not in their Lordships’ view conclude the matter 
either under Clause 2 of Section 32 of the Act or on the reasoning 
of Sir Barnes Peacock in P. & O. Steam Navigation Co. v. Secretary 
of Siate (1861) 5 Bom. High Court Reports (Appl.) 1.” 


With that, with great respect, I agree. 
I agree that this appeal must succeed and the 
suit be dismissed and the cross-appeal be dismissed. 


INSOLVENCY JURISDICTION. 
Before Mr. Justice Braund. 
IN THE MATTER. OF M.V.R. VELUSAMY 
THEVAR AND OTHERS.* 


OFFICIAL ASSIGNEE, RANGOON 
v. . 
A.A. THEVAR BROS.* 


Papin Rye teaceeliins Insolvency Act (1II of 1909), ss. 9 (b), 55, 56, 57— 
‘Adjudication based on fraudulent transfer under s. 9 (b)—Trausfer “ void” 
as an act of insoluency—Effect of “ relation back” — Official = 's title— 
Overriding of transfercc’s title by insolvency—“ Void” ae voidable ” 
transactiou—Protection of transferee. * 


A transfer of property by an ‘insolvent which has been once held to be an 
actlof insolvency is for that reason itself “void.” The effect of “ relation back ” 
when an act of insolvency has-been established is to carry back, or ante-date, 
the Official Assignee’s title to the time of the commission of the act of insol- 
vency, The transfer is not “void” ner ‘“‘voidable” in the strict sense. It is 
only in ‘the event of a subsequent insolvency of the transferor that the transfer 
can be called in question. What happens is that, where the Official Assignee’s 
title relates: back under the Act, that post-dated statutory title. destroys and 
overrides any existing title and brings the property back into'the estate, whence 
itis deemed never to have departed. Its open, however, -to.the. transferee to 
* prove that his transaction : falls under the pestective section of the i astit 
Act. 

In re Carl Hirth, (4899)'1-Q.B. 612 ; In re Chaaboate 88 LJ. (KB. Div) 
562 ; (1920) 2 K.B.426;.In re Simms, 1930) 2 Ch. 22, followed. 

In-re Pollitt, (1893) 1 QO.B: 455 ; Ex parte Villars,9 Ch. Ap. 445, referred 
to. ; : 





. “* Insolvency Case No. 172 of 1936. 
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The Official Assignee of Madras v, O.R.M.O.R.S. Firm, 1.L.R. 50 Mad. 541, 
dissented from. , 

The debtors’ act of insolvency upon which the adjudication order was 
made was that they had madea fraudulent transfer of their property to the 
respondents within s.9 (b) of the Presidency-towns Imsolvency Act, The 
Official Assignee applied to the oa to have the transfer declared void as 
against him. 

Held, that the Official Assignee was entitled only to a declaration that the 
transaction was “void” as an act of insolvency. The question could not be 
tried de novo either under s.55 ors. 56, but the transferee had the right to show, 
if he could, that the transaction came under one or other of the protective 
clauses of s. ‘57 of the Act. . 


P. K. Basu for the Official Assignee. S. 116 (2) 


of the Presidency-towns Insolvency Act, which 


corresponds with s. 137 of the Bankruptcy Act, 
1914, (s. 132 of the Bankruptcy Act of 1883, and 
s. 10 of the Bankruptcy Act, 1869), lays down that 
the production of the Official Gazette shall be 
conclusive evidence that the adjudication order was 
duly made. It implies that there was an available 
act of insolvency without which no adjudication 
could have been made. In the present case the 
available act was the transfer to the respondents 
which is void as an act of insolvency. 

Any person. aggrieved by the order of adjudi- 
cation can appeal against the order as a person 
aggrieved within the meaning of s. 8 of the Act. 
See Ex parte Learoyd (1) ; Ex parte Ellis (2); Sarat~ 
Kumar Ray v. Nabin Chandra (3); Rustomji 
Dorabji x: K. D. Brothers (4). There bas been no 
appeal against the order of adjudication, and there- 
fore the transfer being void as an act of bankruptcy 
cannot now be questioned. 

The effect of the order -of adjudication is that - 
the titlé of the Official Assignee under s. 51 of the 
Presidency-towns Insolvency Act [which corres-. 
ponds with s. 37 (Z) of the Bankruptcy Act, 1914] 


(1) (4878) 10 Ch.D. 3. (3) ILL.R. 56 Cal. 667, 669, 
(2) (1876) 2 Ch.D. 797. _ @) LL. 53 Cal. 866, 87. 


- 1937] RANGOON LAW REPORTS. 


relates back to and commences at “ the time of the 
commission of the act of insolvency.” The difference 
in the .wording between the English’ and the Indian 
Acts is only verbal. The case of Ex parte Villazs (1) 
clearly explains the position. Mellish L.J. held 
that whatever was an act. of bankruptcy was void 
anti’no title could be acquired under it. At the 
hearing before the Full Court, it was pointed out 
that where the act of bankruptcy was a passive act 
‘of the bankrupt, the title of the trustee started from 
the completion of the act, (@g. attachment for 
21 days or sale in execution). But where it was an 
act of the bankrupt then the title of the trustee 
commences at the date of the act. Vide Williams on 
Bankruptcy (4th Ed.) pp. 16, 22; Ex parte Helder 
(2). The effect of the adjudication by the Court 
that the actis an act of bankruptcy is to destroy the 
transfer. 

When an act has been held to be an act of 

bankruptcy even a bona fide purchaser for value 
from the transferee is ‘not protected. See In re 
Gunsbourg (3). In case there are more acts of 
insolvency than one, the trustee’s title relates back 
to the earliest act of bankruptcy. English cases 
have proceeded on the assumption that the transfer 
was void because it was an act of bankruptcy. Sce 
In re Simms (4). 
_ The decision in Official Assignee of Madras‘ v. 
O.R.M.O.R.S. Firm (5) which takes a contrary view 
is erroneous. It has not taken into consideration 
section 51 and section 116 of the Act. The decision 
has been criticized by Sir Dinshah Mulla in his Law 
of Insolvency, pp. 529- 534. 


(1) (1874) 9 Ch. App. 232, 442, 443,445, (3) (1920; 2 K.B. 426. 
(2) 26 Ch,D. 338: (4) (1930} 2.Ch..22: 
(5) LL.R. 50 Mad. 541. 
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1937 . Jeejeebhoy for the transferees. The fact that a 
OFFICIAL | ianoiee is held to be an act of bankruptcy for the 
eal purpose of adjudication does not operate a3 res 

: a ee oe judicata against the transferee. He cannot be bound 

"Bros. by a decision in the proceedings to which he is not 
a..party.. It has never been questioned in India that 
‘the Official Assignee must needs make an application 
to have such a transfer declared void under s. 55 or 
s. 56 of the Presidency-towns Insolvency Act. This. 
has been assumed by: the Privy Council in Pope 
v. The Official Assignee {1), and there is a direct 
determination to that*effect in The Official Assignee 
of Madras v. O.R.M.OR.S. Firm (2). 

The notice in the Burma Guaactte mercly states 
the faclum of adjudication. Section 116 of the Act 
provides that the notice is: evidence only of such 
fact, and not of the avoidance of the transfer. The 
words “conclusive in all proceedings ’’ which appcar 
in the English Bankruptcy Act are absent from the 
Indian Act. 

Bankruptcy. relates back in this case to the 
moment after the execution of the transfer. The 
transfer itself is not affected thereby unless set aside 
by separate proceedings under sections 55 and 56 of 
the Act. 

_ The doctrine of -“ relation back” is contained in 
s. 51 of the Act. The language is unambiguous. 
Insolvency relates back to and commences at the 
time of the commission of the act of insolvency. The 
commission of the act signifies a completed act, and. 
it would be doing violence to the language of the. 
section to hold that it means a preparatory stage 
prior to the commission of the act. The transfer in 
question relates to immovable property and could be 


(1) 1L.R. 12 Ran, 105. (2) I.L.R, 50 Mad sat. 
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validly effected only by means of a document duly 
executed, anything short of which is less than the 
“confmission of the act.” In Re Pollitt (1) Lord 
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Esher M.R. observed that “the result of the , A, THAVER 


relation back is that all subsequent dealings with 
the debtor’s property must be treated as if the 


barfkruptcy had taken place at the moment when’ 


the act of bankruptcy was committed. The debtor 
must be considered as having become a: bankrupt 
the moment the deed was executed.” Lord Stern- 


dale M-R. in In re Gunsbourg (2) said that in his: 


opinion the effect of relation ‘back was determined 
for him by the authority of Lord Esher. 

The question has not been before the English 
Courts in the direct form as in the Madras case. 
The view of James LJ. in Ex parte Villars (3) is 
obiter and not founded on authority, and as his 
Lordship himself says “it is not hecessary to rely 
upon that view’’, and it is at variance with his own 


view in Ex parte Ellis (4) which followed upon the ~ 


decision in Ex parte. Thoday (5). Upon a proper 
reading of Ex parte Villars the “ commencement of 
the act done by him” means the commencement 
of the bankruptcy which is founded on that. act. 
Section 56 deals with the realization of the 
property of the insolvent. For such purposes the 
Official Assignee is in the same position as a 
receiver under the Code of Civil Procedure. The 
Court may not, through the receiver, remove from 
the possession or custody of property: any person 


whom any. party to the suit has not a present right 


so to remove. The transferee is in possession and 
‘to oust such possession the Official Assignee must 
“(4) (1883) 1-Q.as. 455, 457. (3) 9 Ch. App 432.545. 


(2) (1920) 2:K.B..426, 437, ~ (4) (1876) 2;Ch.D, 797,798. 
(5) (1876) 2 Ch.D. 229, 


Bros, 
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adopt proper legal proceedings, and the transferee 
would be erititled to raise all pleas against the 
Official Assignee which he could have raised against 
the insolvent. — 


BRAUND, J.—This is an insolvency application 
which raises in a direct form a question of the 
very .utmost importance. 

The insolvency in question is that of M.V.R. 
Velusamy Thevar and his two brothers. They were 
adjudged insolvent by an order dated the 14th 
December 1934. It ‘is sufficient for me, for the 
present purpose, to say that the act of insolvency, 
upon which the adjudication order was made, was 
under section 9 (b) of the Presidency-towns Insol- 
vency ‘Act, and that it consisted of a transfer by 
the insolvents dated the 9th June 1933 of property 
to the present respondents. I need upon the present 
application say no more than that. 

This application is an application. by the Official 
Assignee (I take the actual words of the petition) 
to have: 


eae . the transfer mentioned in paragraph 2 above dated 


the 9th June 1933 by the insolvents in favoyr of the respondents 
be declared void as against him with costs.” 


The questions which have arisen for consideration are 
neither at first sight obvious nor easy ; and it is quite 
impossible to do justice to this application, or the insol- 
vency law it involves, without a close examination 
first of what the question really is and secondly of 
the Jawrelating.to it. It would be. quite easy (and, 
indeed, I was at an early stage prematurely tempted to 
take oné of these courses) to say either that the question 
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is now concluded by the finding upon the adjudica- 
- tion petition or, alternatively, that, as the present 
respondents were not parties to the adfedtcarion 
order, the question must now be tried out “de novo’ 
under section 55 (the “fraudulent transfer” section) 
or under section 56 (the “ fraudulent’ preference ” 
sectioh).. But the matter is by no means as simple as 
that and involves, as I have said, a close examination 
of the law relating to acts of insolvency and “ relation 
back:”. - 

Mr. Base, who, if I may be permitted to say SOy 
has argued this case with great:ability, puts it in this 
way. He says to me, first, that the Court has, upon 
the adjudication petition, found an act of insolvency 


under section 9 (b) consisting of a transfer by the 


debtor of property “with intent to defeat and delay 
“his creditors.” That is quite true. He observes that 
the transfer of the 9th June 1933 was itself the act 
of insolvency. Then he says “Never mind about 
any fraudulent intention. The only thing that matters 
is that the transfer has been held to be an act of 
insolvency. That being so, the Official Assignee’s. 
title relates back so as to destroy the transfer, which 
was itself the act of insolvency.” I have paraphrased 
his argument; but I believe I have paraphrased it 
accurately. What he says is that the mere act of 
insolvency itself “destroys” the transfer apart from 
any question of fraudulent intention under section 55 
or 56. 

It has to be observed—and I particularly desire 
to point this out as without it the case cannot be 
understood that that way of. putting it -has nothing 
whatever to do with either. section 55 or section 56 
of the Act. He does nof say “there is a transfer 
which is.void because it was a fraudulent transfer 
under section 55 or a fraudulent preference under 


“1 
1937 
OFFICIAL 
ASSIGNEE, 
RANGOON 


v. . 
A.A, THAVER 
Bros, 


Brawtnp, J. 


72 


1937 
OFFICIAL 
ASSIGNEE,. 
RANGOON 


v. 
A.A, THAVER 
Bros, 


 BrRaono, J. 


RANGOON LAW REPORTS. [1937 


section 56.” But he does say that there was a transfer 
which was an act of insolvency and, therefore, for 
that reason and for that reason only, “ void.” 

‘ To anyone with the, slightest familiarity with 


' English bankruptcy practice: it has become a com- 


monplace that a transfer which has been once held 
to be an act of bankruptcy is for that reason itself 
void. There are, the three well- kndWn, grounds in 
English law for avoiding a transfer; first, under the 
Statute of Elizabeth ; secondly, under sections 42 and 
44 of the Bankruptcy Act, 1914 or the corresponding 
sections in the earlier Acts and, thirdly, simply 
because it is void “as an act of bankruptcy.” It is 
not always easy to cite authorities for the very well 
known and elementary propositions of law. I will, 
however, when J come to deal in detail with the 
authorities, point out how tliis principle runs through 
the whole of the English bankruptcy law. For the 
moment, I will content myself with referring to two 
passages from the text books. 

In Williams’ Bankruptcy Practice (13th Edition 
at: page 15 it is stated: 


“ Conveyances, transfers ‘etc. which are merely void as 
acts of bankruptcy (and not only as against creditors, irrespective 
of bankruptcy, such as conveyances fraudulent by the Statute 
Of Wliewodth . 2.5 


It is assumed that a transfer which is itself an act 
of bankruptcy is, therefore, void. I will explain the 
reason presently. 

Then again in Bacham's Laws of England ({st 
Edition) Volume 2 at. page 13 it is said: 


. “Ifa disposition of a debtor’s property, whether voluntary 
or involuntary, constitutes a completed available act of bankruptcy, 
the effect of the debtor becoming bankrupt is to make the 
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disposition void as against his creditors, and to bring back 
the property into his general assets for distribution amongst 
his creditors.” 
Observe that it is. the act of bankruptcy that brings 
the property back into the estate. It is not, however, 
possible to understand this matter without referring 
to dife provisions of the relevant Acts themselves. 
The sevelil acts of bankruptcy are set out in 


section 1 of the Bankruptcy Act, 1914, corresponding: 


to. section 4 of the Act of 1883. The material one is 
section 1(1)(b) which says : 

“Tf in England or elsewhere he makes a fraudulent 

conveyance, gift, delivery or transfer of his property or of 
any part thereof.” 
That corresponds to section 9(b) of the Presidency- 
towns Insolvency Act, 1909. The language is slightly 
different but the difference is, for this purpose, 
quite immaterial, though I discussed it in my judg- 
ment on the adjudication petition. 


The next section to be observed is section 37 -(1} 


of the Bankruptcy Act, 1914, corresponding to section 
43 of the Act of 1883. This: is the “ relation back ’* 


-section. 

“37, (1) The bankruptcy of a debtor, whether it takes 
place on the debtor’s own petition or upon that of a creditor 
or creditors, shall be deemed to have relation back to, and 
to commence at, the time of the act of bankruptcy being 
committed on which a receiving order is made against him, or, if 
the bankrupt is proved to have committed more acts of 
bankruptcy than one, to have relation back to, and to com- 
mence at, the time of the first of the acts of bankruptcy 
proved to have been committed by the bankrupt within 
three months next eae the date of the presentation of 
the petition : 


The material thing to observe is that the relation 
back is to “the time of the act of bankruptcy being 
committed.” The only difference between that and 
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section 51 of the Presidency-towns Insolvency Act, 
1909, is that. the words used are “the time of the 
commission of the act of insolvency” instead of “the 


ree Teayee time of the act of bankruptcy being committed.” I 


Bios. 


BRAUND, J. 


‘can find no difference in meaning between those two 


expressions and, for the present purpose, accordingly, : 


. the “relation-back”’ section of the Presidency-tuwns 


Insolvency Act, 1909, is, I think, identical. with that 


of the Bankruptcy Act in England. 


Section 17 of the Presidency-towns Insolvency 
Act, 1909, contains provision for the statutory vesting 
of “the property of the insolvent wherever situate ” 
in the Official Assignee. That reproduces the 
combined effect of sections 7 and 18 of the Bank- 


- ruptcy Act;1914, where the expressions “ the property 


of the debtor” and “the property of the bankrupt” 
respectively take the place of the words “the 
property of *the insolvent.” There is no material 
difference. 

I pause here only to notice that section '57 of the . 
Presidency-towns Insolvency Act contains protective 
provisions (equivalent to those of section 45 of the 
English Act) in respect’ of bona fide transactions by 
or with the insolvent. 

That is a saidicient inicoducton to the sintetory 
provisions affecting the matter to enable me to 
pursue the question. Now, the question really is . 
what is the effect of “relation back” when an act 
of insolvency has been established. Its. cflect is 
to carry back, or ante-date, the Trustee’s or Official 
Assignee’s title to “the time of the commission of 
the act of insolvency” (section 51). The reason, 
therefore, why, when we find in the English cases, 
that, when a transfer has’ been established 1o. be 
an act of bankruptcy, that transfer has been con-: 
sistently held, and is assumed to be, “void” is that | 
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the .statute, at the instant of the commission of the 


act of insolvency (i.e. the transfer), divests the 
transferor. of his property and puts it, by virtue of 
the “‘relation-back ” sections, into the Official Assignee. 
The insolvent had, therefore, no property for his act 
of bankruptcy to operate. upon. That is why the 
transfer is said to be “ void.” 

- There has been much debate, as I shall presently 
show, as to whether, upon “relation-back” taking 
effect, the transaction becomes “void” or merely 
“voidable.” The transfer is in fact made. It is 
obviously not “void” in the strict sense because it 
is only in the event of a subsequent bankruptcy 
or insolvency of the transferor that the transfer 
itself -can be called in question. There might never 
be (and in most cases never is) a subsequent insol- 
vency or bankruptcy of the transferor, in which case 
the transfer is, and operates as, .a perfectly valid 
transfer. “Relation back” does not, therefore, make 
the transfer “ void” , because, if void, it would have 
always to have been void.. Nor is it, I think, strictly 
“ yvoidable ” which denotes, in my view, the operation 
of some form of election in the Trustee. What, 
in fact, happens is that, where the Trustee’s title 
relates back under the Act, that post-dated statutory 
title destroys, and overrides any existing title and 
brings the property back into the estate, whence it is 
déemed never to have departed. While, therefore, an 
act of bankruptcy has always been held “ void” as such, 
what really is meant, I think, is that the title of the 
transferee under the transfer is “displaced” by the 
statutory title of the trustee and the reason for that is 
that the “relation-back ” provisions of the statute, so 
operate as to destroy at the instant of the transfer 
the transferor’s own title and (subject to the protective 
provisions) the title of those claiming through him. 
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The transfer is ‘“voidable” only in the sense that 
the statute steps in and destroys its effect and not 
in the sense in which, in law, the expression 
“voidable’”’ is usually employed, namely that of 
being capable of being avoided at the volition or 
election of some person. If the trustee does mot, in 


- fact, claim the property (and there have been -:uch. 


cases) that only amounts to the trustee leaving with 
the transferee property which is not really his and 
to which he has no title. No real question of 

“ election” arises, except so far as the trustee may 
elect whether or not physically to take back the 
property which has become his. 

This view of the effect of the “ rdation-baok™ 
provisions-of the Bankruptcy or Insolvency Act as 
the case may be has often been expressed. In In re 
Carl Hirth (1) the Master of the Rolls (Lord Lindley) 
made it quite clear : 

“Let us see how the matter stands. The section which 
lies at the foundation of this application, which is s. 4 
of the Bankruptcy Act, 1883, says nothing about void and 
voidable, but says that certain transactions shall be acts of 
bankruptcy. . Pausing there for a moment, it is impossible to — 
say that because a deed, or a sale, or a conveyance is by that 
section made an act of bankruptcy it is then and there void 
and of no. effect. That is obvious, because although a man- 
may commit an act of bankruptcy he may never be adjudicated 


_a bankrupt. upon it; and of course if he is not, all this. 


discussion as to ‘acts of bankruptcy and as to void and 
voidable is beside the mark. You cannot say that because a 
man executes a deed which is declared to be an act of 


_bankruptcy the deed: is void as soon as he executes it, for the 


simple reason that you do not know whether circumstances 
will ever arise which will raise the question.” . 


That passage has constantly been referred to with 
approval as expressing the true view of the effect of 





(1) 4899) 1 Q.B. 612, 621. 


1937] RANGOON LAW REPORTS. 


relation back. [See for instance In re Gunsbourg (1) 
per Lord Sterndale at page 439 and per Lord 
Warrington of Cliffe at page 444.] -And in In re 
Hirth (2) Lord Lindley at page 622 goes on to say : 


“ We have, therefore, to consider what is the position of a 
trustee who finds that there has been a fraudulent conveyance, 
which is an act of bankruptcy, and who elects to impeach the 
transaction and demands back the property from the person 
in whose possession it is. What is the auswer to that? It 
appears. to me that there is absolutely no answer at all except 
this: that there are certain provisions in the Bankruptcy Act 
which relate to what are called protected transactions ; and, of 
course, if a transaction is protected by those provisions, then 


the trustee cannot enforce that claim. However, we need not- 


trouble ourselves about them. The facts exclude the application 
of those sections. There is nothing, so far as 1 have gone 
yet, which points to any difficulty at all in the way of 
the trustee who claims this property upon the ground that the 
conveyance, which is an act of bankruptcy, was void under 
s. 43 as from ‘its date, when it was overreached by the 
petition and the adjudication.” 


It.is to be noticed again that that assumes an 
act of bankruptcy automatically to become “ void.” 
The case itself is interesting.» There was a. transfer 
by the debtor to a Company. . Within three months 
a bankruptcy petition was presented, the act 
of bankruptcy being the non-compliance with a 
bankruptcy notice: On that petiticn an adjudication 
ofder was eventually made. Had the matter rested 
there the title of the trustee related back only to the 
act of bankruptcy on which the receiving order was 
made i.e. the presentation of the bankruptcy notice. 
But the Trustee desired to go further and to 
“avoid” also the transfer to the Company. What 
-did he do? Did he ask to have it declared void under 





(1) (1920) 2 EB. 426. (2) (1899) 1 Q.B. 612. 
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the sections of the Bankruptcy. Act, 1883, equivalent 
to sections 55 and 56 of the Indian Act? No! He 
merely asked to have the ‘transfer “ declared to be 
an act of bankruptcy”, because it automatically 
followed under section 43 of the Act of 1883 (the 
equivalent of section 37 of the Act of 1914 and of 


that the transfer then became. “ void” in the sense 
which I have endeavoured to describe. Lord Lindley 
expressly declined to deal with it.” outside the 
bankruptcy under the Statiite of Elizabeth. He said 


at page 620 : 


“  . . . but I feel that it would be safer not to go 
the length ef upsetting this transaction under the provisions of 
the statute of Elizabeth. The case, however, appears to mé to 
fall as distinctly as possible within section 4, sub-section 1 (6) 


of the Bankruptcy Act, 1883.” 


That was all that was necessary. He found on the 
facts that it was an act of bankruptcy. Section 43 
then automatically operated and the transfer became 
void in the sense that he explained. The only 
difference between the Carl Hirth case and this. 
case is that, in the former, the transfer even preceded 
the original act of bankruptcy and had to be declared 
to be an act of bankruptcy afterwards. In our case 


-the transfer was itself the original act of bankruptcy 


and was found as such on the adjudication petition 
and, to that extent, this is an even simpler case than 
the Carl Hirth case. 

‘The original proceedings i in In re Gunsbourg (1). 
(which are more important for this purpose than the 
later proceedings) are reported in In re Gunsbourg (2). 
There the transfer took place on the 20th September 


(1) (4920) 2.K.B. 426. (2) 88 LJ. K.B. (Div) at p. 562. 
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1917, The transferor then committed an act of bank- 
ruptcy on the 27th September 1917; on the 8th 
October a petition was presented and on the 24th 
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October a receiving order, and, on the 12th December, 4 4 qiaver 


an adjudication order, were made. These facts are 
taken from the report in In re Gunsbourg (1). 
Cox.sider. the effect of this: In the first instance the 
trustee’s title related back to the 27th September 
ié. the act of bankruptcy on which the receiving 
order was made. It was. then necessary to take it 
still further back so as to catch the transfer of the 
20th September. That was done merely by asking 
the Court to declare that the transfer was “ fraudulent 
and void’’ as an act of bankrupicy under section 
1 sub-section 1 (b) of the Bankruptcy Act 1914, It 
‘was enough that it should be an act of bankruptcy to 
render it void as such. 

_ I do not. propose to refer in ‘great detail to the 
later proceedings in the Gumusbourg.case which are 
reported in 1920 2 K.B. 426 except to say that anyone 
wishing to understand the doctrine of relation back 
ought to readthem. Those proceedings, while discuss- 
ing the whole doctrine of relation back, were actually 
concerned with a much more difficult point than 
that with which I am now dealing. The quesiion 
there was what was the effect of the doctrine of 


relation back upon. the title, not of the transferee, but: 


of a bona fide holder for value from the transferee. I 
am not actually now concerned with that question. 

If a still more modern authority be needed it is 
to bé found in the decision of Mr. Justice Clauson in 
In re Simms (2) in which he says: 

“The fact that it was in the contemplation of all parties 
that further finance should be secured by placing a prior 


-{1) (1920) 2K.B. 426. ; (2} (1930) 2. Ch. 22, 34. 


Bros. 
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charge on the transferred assets, certainly makes the position 
no better for those who seek to argue that the creditors will 
not be delayed. It follows that I must hold the sale effected 
by the agreement of January 9, 1929, to bea fraudulent 
transfer and an act of bankryptcy. From this it results that 
the trustee’s title overrides that of the company, and tliat the 
property which was the subject-matter of the agreement must 
be treated as having continued to be the property of the 
debtor and to have vested in the trustee, with the consequence. 
that the company. must account in the usual way for all such 
property, or the proceeds of it which have come to the hands 
of: the company or any agent of the company.” 


The fact is that it has become axiomatic and now 


‘beyond any question that the relation back of the 


trustee’s title to the act of bankruptcy. destroys that 
act itself ¢o- which the relation back extends, unless 
it.is otherwise statutorily protected. . 

I feel that I owe some apology for having dealt 
with this elementary question at such length and I. 
should not have done so but that’I am compelled 
most reluctantly to differ from a decision of -the 
learned late Chief Justice of Madras (Sir Coutts Trotter) 
to which I shall refer in a moment. 

I have been asked*by Mr. Jeejeebhoy on behalf 
of the ‘respondents to discard altogether these. 
established principles upon a view of the matter which 
he has suggested to me or, perhaps, I, inadvertently, 
suggested. to him. He says that, looking at the 

“ relation-back ”. ‘section ‘of the | . Presidency-tow.is 
Insolvency Act section 51 (which, as I have-said, is-for 
all practical purposes the same. as section 37 of the 
Bankruptcy Act, 1914), I-must assume. the relation 
back to haye extentéd_ only to the instant ajferthe act 
of bankruptcy in question, so as to leave it intact. I 
can only say that, if thatis right, then every bankruptcy 
case in England in the last fifty years (and they must 
be thousands) in which the time to which the relation 
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back takes place has been in question has been wrongly 1957 
decided and it would take a more courageous and self Orriciit, 
confident Judge than I am so to hold. faneoot” 
In Ex parte Villars (1) the point was expressly dealt aa. Teaver 

with by Lord Justice James. A distinction was drawn = BROS. .1 
‘in that case between “voluntary” acts of bankruptcy Bravo, }. 
and | ‘involuntary ” acts of bankruptcy. There can 
be ‘no doubt that a transfer by a debtor of his property 
to a third party, if an act of bankruptcy at all, isa 

“ voluntary. ’? act of bankruptcy. Lord Justice jemiee 
says at page 445 


eae If the: act of bankruptcy is the act of the bankrupt himself, 

then the title of the trustee relates back to the moment of the 

commencement of the act done by him; but if; as in the 

present case, it-is not a voluntary act of the baakrapt, but a 

. proceeding in invitum, it relates back only to the moment after 

* the completion of the transaction which constitutes the act of 
‘bankrupicy. sd 


That puts the matter as clearly as it can .be put. 
But Mr. Jeejeebhoy objects that it is merely an obitum 
dictum as it was not esséntial to the actual ground 
upon which the case turned. Hf that is so, itis an_ 
obitum. dictum which has been consistently followed 
and approved of since. The only adverse criticism 
which has ever been made of Ex parte Villars (1) 
was. not in reference to the time to which relation 
back takes place, but to the wide words in which 
Lord Justice Mellish said that every act of ‘bankruptcy 
was “void.” That was merely a question of whether 
the act of bankruptcy is “ voidable” or “void” in 
the ‘sense that I havealready discussed. Mr. Jeejeebhoy 
further tells me that there. are passages in Lord 
Usher's jadgeicnt i in Tn i re Pollitt (2) which show a 





a 9 ch. Ap. 445, (2) (1893) 1 Q.B. 455; 457. 
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contrary view... That is not so. ‘Lord Esher, in 
dealing with quite another matter, says : 


“The title of the trustee in the subsequent bankruptcy related 
back to that act of bankruptcy. What does that mean? The 
result of the relation back is, that all subsequent dealings ‘with the 
debtor's property must be treated as if the bankruptcy had taken 
place at the moment when the act.of bankruptcy was committed. 
The debtor must be poceiered as having become a bankrupt the 
smoment the deed was executed. 


The question iin Pollitt’s case had no reference to 
avoiding a transaction which was itself an act of 
bankruptcy and when Lord Eshey speaks of “the 


“moment the deed was executed ” he has not in mind 


any distinction between the moment “ before ” or the 
moment ‘after’ the execution of the deed and his 


_ language, as general language, is, I respectfully think,* 


quite accurate. 

In my view, therefore, the transfer of the 9th oa 
1933-was, by ‘virtue of its having been an act of 
insolvency upon which an adjudication order. was 
made, “ void” in the gene which ‘I’ have ‘earlier 
described, without any. reference to either section 
55 or 56 of the Presidency-towns insolvency Act, 1909, 
But that is, of- course, subject to the ‘ ‘ protective ” 
provisions of the Act which I will deal with in a 
moment... Subject to: those. provisions, it is not, 
thereforé, open to the réspondent now to ie heavd 
to say that the transaction was a bona fide transac- 


-tion for value ‘or that -it' did not constitute a fraudulent 


preference, because, for ici different veabons, 
it was” SRG: ape 
It is necessary for me to rete now to the re 


ofithe Court :of. Appeal of. the Madras High: ‘Court 


which I have earlier mentioned and with which I 
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regret to disagree. The decision is that of The Official 
Assignee of. Madras v. O.R.M.O.RS. Firm (1). That 
case was.a case in which the Official Assignee of 
Madras sought to recover a sum of Rs. 10,000 under 
section 56 of the Presidency-towns Insolvency Act. 
The adjudication order had been made under section 
9 (cof the Act. It was held that the finding ‘that’ the 
. payment: was a fraudulent preference as an act of 
insolvency was not conclusive that it was a fraudulent 
preference against the payee who was no party-to the 
adjudication petition. If that were the only ground 
- upon which the case could be: considered I should 
haye respectfully agreed, upon elementary principles, 
that it was ‘not conclusive. But the view that, .being 
an act of insolvency, the payment was “void ”, never 
seems to:have been presented to the learned _Judges 
and it does not seem to have been appreciated. that 
there was nothing left for the fraudulent - preference 
‘section of the Act to operate upon. The adjudication 
_ order had destroyed the insclvent’s power to pay the 


‘money away,.not merely asya fraudulent preference, 


‘but ‘to pay it away at all. 


I am much consoled in my hesitation to differ from 


a view expressed by. a learned Chief Justice of Madras 

by finding my own opinion to be -shared by the 
learned author of Mulla’s law of Insolvency at page 
533, 534. I venture to set out part of the passage : 


we The Madras High. Court seems to have overlooked section 
51 altogether. The Madras decision, it, is submitted, _ is not 
‘Correct, though it would seem highly desirable at least in this 
country to amend thelaw‘in accbhddnce with ‘that laser cay 


‘With that I agree. 
In my view Ex parte Learoyd.: Ln: -6g,Foulds{2) 


has seally no bearing upon :the: present question, : All. 


ca ete a rn 





(1) (927), LLR. $0,Mad. 541. " (£12). 10:Ch:D. 3s 
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that is there decided is that an adjudication upon 


“an act of bankruptcy is conclusive that there has 


been a valid act of bankruptcy which is quite a 
distinct question from the one we are now discussing. 
Ex parte. Holder (1) again*turned on quite a different 
question, namely the direct liability to the trustee of 


an agent who had paid away money in_ his. hends. 


The question there was whether the Trustee was able 
to look to the agent for personal repayment. That 
gave rise to different considerations altogether. 

I have not hitherto considered the effect of section ° 
57 of the Presidency-towns Insolvency Act, 1909, that 
is the “ protective section.” That section 3 . 


“* Subject, to the pomeae tn provisions with een to the fect 
of insolvency. on an execution and with respect to the avoidafice of 
certain #iransfers and preferences, ‘-nothing in this sci shall 
invalidate in the case of an insolvency— 

(a) any payment by the insolvent to-any of his creditors; : 

(b) any payment or delivery to the insolvent ; 

() any transfér by the insolvent for valuable sonkiderstiin he. 

or ; is ‘ 

- (a) any contract or dealing ‘by or with the insolvent for 

valuable consideration ; 

- Provided that any such transaction takes place before the 
date of the order of adjudication and that the person with whom: 
such transaction takes place has not at the time notice-of the: 
presentation of any insolvency petition by or against: the debtor.’” 


Now it does.seem to me that that section linits: 
the operation of the foregoing sections, including 
section 51. - That also was, I. think, the view of Lord 


‘Lindley in In re Carl Hirth. ae That was what he 


meant when he said. 


“What is the answer to that? It appears to nie that there is: 
absolutely no answer at all except this: that there are certain 





(1) 24 Ch.D, 339, . . » (2) (4889) 1 Q.B. 612, - 
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provisions in the Bankruptcy. Act which relate to what are called 
protected transactions . as 


It is possible for ihe transferee to raise a claim that 
he comes within one of the protected classes upon the 
ground that the ‘transfer to him was “for valuable 
consideration.” He was net a®*party to the adjudi- 
cation petition and he is entitled, in my view, to raise 
that question ifso advised. From-doing that he is 
not,.of course, precluded upon any of the foregoing 
considerations, because by virtue of section 57, if he 
succeeds, then the Act has no operation upon the 
transfer at all and he is, I think, entitled to be heard 


to.raise the question, which he has as yet had no’ 


- opportunity” ‘of raising that the transaction is a protected 
one undgr the,section. |. 

The order therefore:that I propose to make upon 
this petition is as follows. I shall declare that the 
“transfer. dated the 9th June 1933 referred to in the 
pétition was’ “void” as an act-of insolvency, but 
subject nevertheless to the effect, if any, of the 
‘protective provisions contained. in section 57 of the 
Presidency-towns Insolvency Act, 1909. And I shall 
order thatthe petition be restored to the insolvency list 
to be heard upon such last mentioned issue and none 
other. : . 

The costs of this hearing will abide the result 
of the further hearing. 


“T 
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CRIMINAL REVISION. 


re Mr. ‘Tustics Dante. 


MA MYA KHIN® v. », COBENHO.*. 


CY 
Maintenance ‘order —Subseiuend misconduct of wi ifo— Isotateik acts of immorality 
—* Living in, adultery”; meaning of—Contitiuors course of uw “dittt— 
Criminal Procedure ‘Code (Act V of 1898), s. 488 (5). ; 

The words “ living i in adultery ” ins, 488 (5) of the Criminal Procedure Code 
point to.a’ continuous course of conduct, and not to isolated acts of immorality. 
A woman.who has obtained an order for maintenance against her husband 
does not Jose the benefit of it by proof of one or two laches on her part. 

" Jatindra Mokau v. Bala Debi, 29 C.W.N. 647 ; Kallu v. Kaunstlia, LEAR. 26 


_ All, 326; Patala Atchamma v. Mahgtakshmi, 1.L.R. 30 Mad. 332, followed, 


— Htoon for the applicant. 
Maung Aye for the respondent. 


Dunxtey, J.—The applicant, Ma Mya Khin, is the 


. wife of the respondent, N. L. Godenho.. She had 


obtained an order for maintenance against him, under’ 
the provisions of section 488 of the Code of Criniinal 
Procedure, and in Criminal Miscellaneous Case No. 6 
of 1936 of the Township Magistrate of Chauk she made 
an application. for enforcement of the order and for 
recovery of arrears. The respondent objected to the 


payment of arrears, which in part he admitted to be 


due, onthe ground that the applicant was: living in 
adultery with a person named Aung Khin. Eviderice 
on this point, that is in regard to the applicant's con- 


@uct with Aung Khin, was led by both sides and at the 


conclusion of . the evidence the Township Magistrate, 
by an order dated the 17th March, 1936, held that it 
had been proved beyond reasonable doubt that the 
applicant was living in adultery with Maung Aung Khin 
and acting under the provisions of sub-section (5) of 
section 488, the Magistrate cancelled the order of 


* Criminal Revision No. 308B of 1936 from the order of the Township 
Magistrate, Chauk, in-Criminal Misc. Trial No: 6 of 1936. 
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maintenance. “with. “éffect from -the 1st January, 1936. 


' He directed - the payment by the respondent to the — 


applicant of the ‘arrears of maintenance accrued due up 
to that date, and, ‘lt understand that this amount has 
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been:paid.* It 18 against the order cancelling the order” DUNKLEY, i 


‘of maintenance that the present application in FevESiOn. 


has been broughé. 

Tt he: allegations which the respondent niiade in his 
petition to the Court, and subsequently in the evidence 
of himself.and the witnesses called by him, referred to 
‘five incidents, namely : (1) Aung Khin was seen going 
to the house where the applicant resides on many 


occasions ; (2) the respondent and one witness saw 


‘Aung Khin enter the house on the night of the 24th 
August, 1935, and so they remained on watch there 
until two. o'clock in the morning up to which time 
Aung Khin had not left the house ;,(3) the respondent 
saw Aung Khin talking with the applicant in this house 
at 9 p.m. on the 31st October, 1935, when the two 
“were alone in the house; (4) the applicant and 
Aung Khin visited Magwe in August, 1935, and stayed 
in the house of.a pleader named U Ba Yi and slept 
close together on an open veranda; and (5) on one 
occasion when‘the applicant had a quarrel with Aung 
Khin’s father she abused the latter and-informed him 
that. Aung Khin was her husband. 

+ The order of the Township Magistrate is incon- 
clusive, and nowhere in the order does he say which, if 
any, of these alleged incidents he holds to have been 
alate by the evidence. 

- As regardsthe first incident, itis admitted that Aung 
Khin goes'to the house where the applicant resides.to 
have his. meals; in fact, he messes in that house on 
' payment... He isa bachelor residing in the Burma Oil 
Company’s quarters at Chauk. Consequently, it is not 


strange that he should go for his meals to another: 
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house, and admittedly there are other women residing 
-in this house with the applicant. 


As regards the second incident, the respondent and 
his witness, Po Thin, have given evidence on this 
matter.. If it be held to be proved it might be necessary 
to draw an inference therefrom that on this occasion 
Aung Khin and the applicant misconducted themselves. 
_. As cegards the third incideni, it may perhaps be 
improper that a man and a woman who are not married 
shouid be staying together alone in a house so late 
in the evening as nine o'clock, but no inference of 


misconduct can arise from-sSuch a simple matter as that. 


As regards the fourth incident, I can find nothing 
which suggests that the couple committed misconduct 
in U Ba Yi's house. No doubt they did visit Magwe in 
connection with this particular litigation, and no doubt 
they stayed in the house of this pleader. It is. clear 
from the way he has given his evidence that he has 
desired to raise an inference which properly cannot be 
drawn, for in cross-examination he has had to admit. 
that this veranda was open on one side, that one of his 
servants slept on the.-same veranda, and that his 
servant's feet were separated by not more than one and 
a half cubits from the heads of Maung Aung Khin and 
Ma Mya. Khin. How any persons could commit, 
misconduct under the ‘circumstances “passes my 
comprehension. 

As regards the fifth incident, the samé witness, 
Po. Thin, who is alleged to have watched the applicant’s. 
house with the respondent on. the night of the 24th, 
August, is the witness who says that he heard the 
applicant tell Aung Khin’s father that she was the wife: 
of Aung Khin. There is no corroboration whatever of 
his statement, and the whole of the alleged incident is 
denied by Aung. Khin’s father who was a witness for 
the applicant. , 
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As I have said, the Township Magistrate has not 
stated in his order to which, if any, of these incidents 
he gives credit, but even supposing that. the whole of 
them be true, at the most they amount to evidence of 
two occasions on which misconduct may have been 
committed by Aung Khin and the applicant. No 
notice whatever can be takén of Po Thin’s evidence 
regarding the alleged oral admission of the applicant. 

Sub-section (5) of section 488 of the Code of 
Criminal Procedure says that the maintenance order 
shall be cancelled on proof that the wife in whose 
favour the order has been made ig living in adultery. 
Emphasis must be laid upon the words “living in 


adultery.” The words used are not “committed” 


betwéen “committing adultery” and ‘living in 
adultery.” “ Living in adultery” denotes a continuous 
course of conduct and not isolated acts of immorality. 
One or.two lapses from virtue would be acts of adultery 
‘but would be quite insufficient to show that the woman 
was “‘living in adultery”’, which means, so far as I 
understand the expression, that she must be living.in a 
state of quasi-permanent union with the man with whom 
‘she is committing adultery. This is the view which has 
been taken by the High Courts of Calcutta, Allahabad 
and Madras: See Jatindra Mohan Banerjee v. Gouri 
Bala Debi. (1); Kallu v. Kaunsilia (2); and Patala 
Atchamma v. Patiala Mahalakshni (3). There is no 
évidence that the applicant has been or is living’ in 
adultery with this man Aung Khin. Corisequently, the 
order of the Township Magistrate cancelling.the order 
of maintenance must -be set aside, and it is hereby ‘set 
aside, and the order of maintenance-in' favour of the 
-applicant against the respondent i 1s restored. 


(1) (1924):29. C.W.N.647, (2) (1904) IL:R: 26.All:-326 
(3). (1907) I.L.R. 30 Mad. aaz : 


ae, 
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1936 The respondent must pay the costs of this appli- 
Ma Mya Cation in revision and also of the proceedings before 
aN - the Township Magistrate of Chauk, advocate’s fee in 
GoveNxo. “ this Court two géld mohurs, . 
DUNELEY, J. 





CRIMINAL REVISION. 
Before Mr. Justicz Ba Uz 


mS. MA KYIN HLAING v, MAUNG KYIN SWI* 


Aug. 14, 2 
| Chinese Buddhist couple—Marriage by living together aud repute—Main- 
tenance—Criminal Proceduré Code (Act V of 1898), s. 488. 


Where a Chinese Buddhist man and wife live together as husband and wife 
and are regarded as such by their relations and friends it is a valid marriage 
both according tb} Burmese Buddhist Jaw and Chinese customary law, which- 
ever is applicable, and the wife is entitled to an order for maintenance uniler 
s. 488 of the Criminal Procedure Code on the husband's neglect to maintain 
her. ; : 


Ma Sein Bytt v. Khoo Soon Thye, LL.R. 11 Ran. 310; In re Ma Yin Mya vy. 
Tan Yauk Pyu, LL.R.5 Ran. 406; Phan Tiyok v. Lim Kyin Kauwk, LL.R, 8 Ran. 
57; Tan Ma Shwe Zin v. Tan Ma Ngwe Zin, 1.L,R, 10 Ran. 97; Thetn Shin v. 
Ah Shein, 8 L.B.R. 222, referred to. 


Aung Cheint for the applicant: 
Saw Tun Teik for the respondent. 


Ba U,.J.—The parties in this case are Chino- 
Burmans. ‘They ran away together in February, 1935, 
and thereafter lived as husband and wife, first, in the 
house of the mother of the petitioner and, secondly, in 
the house of the respondent. After a few months’ stay 
in the latter’s house the respondent and the petitioner 
fell out. and since then they have been living apart 
from each other. The petitioner has, therefore, applied 
for maintenance. The defence is that the petitioner is 
not the legally married wife of the respondent and that 





* Criminal Revision No. 281B of 1936 from the order of the Second Addi- 
tional Magistrate of Kawa in.Criminal Misc. Trial No. 5 of 1936. 
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even if she is, she is not entitled to maintenance 
allowance as she refused to live with the respondent. 

If not for certain decisions and expressions of 
opinion given subsequent to the case of In re Ma Yin 
Mya and one v. Tan Yauk Pyu and two (1) 1 should 
say that the point that arises now in this case is fully 
covered by the decision in: that case and that the 
marriage between the petitioner and-the respondent 
must be declared to be a valid marriage. 

It is not quite clear from’the terms of the reference 
whether the woman concerned in that case was a 
Chinese Buddhist woman, as in the present case, or a 
Burmese Buddhist woman, but from the answer given 
by Rutledge C.J. the woman seemed to be a Burmese 
Buddhist woman. Whatever she might be the ques- 
tion referred was so wide as in my opinion to cover not 
only the case of the marriage of a Chinese Buddhist 
man witha Burmese Buddhist womaa but also the case 
of the marriage between a Chinese Buddhist man with 


a Chinese Buddhist woman. The question referred 


runs as follows : 


_ “In the case of Chinese Buddhists, is the Burmese Buddhist 
law regarding marriage applicable to them as the ‘lex loci con- 
tractus’ or, if not, which is the law applicable?” 


The answer is that— 


““(a) the Burmese Buddhist law regarding marriage is prima 
facie applicable to Chinese Buddhists as the lex loci 
contractus; and 

{b) to escape from the application of Burmese Buddhist law 
regarding marriage a Chinese Buddhist. must prove 
that he is subject to a custom having the force of law 
in Burma and that that custom is opposed to the 
provisions of Burmese Buddhist law applicable to the 
case ; and - ein 





(1) (1927) LLAR. 5 Ran. 406. 
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(c) in case the matter in issue is the marriage of a Buddhist 
Chinaman with a Burmese Buddhist woman hie must 
shoav that. the application of thé custom having the 
force of law will not work injustice to the Burmese 
Buddhist woman.” , 


Subsequently the case of Phan Tiyok and another v. 


. Lim Kyin Kauk and others (1) came up for consideration 


by another Full Bench. The question involved in that 


Case was whether the Burmese Buddhist law governed 


the succession to the estat@ of a Chinese Buddhist born 
in’ China, but.who was domiciled and died in Burma ? 
The answer given with Otter J. dissenting was that the 


Indian Succession Act governed such a succession and 


not the Burmese Buddhist law. 

If the decision given in In re Ma Yin Mya's case (2) 
were to be followed to its logical conclusion I should 
say that the Burmese Buddhist law should also govern 


' the succession to the estate of a Chinese Buddhist. 


The questions of marriage and succession are so 
intimately. bound up that one follows the other as night 
follows day and so one part of oné’s life should not ‘be 
allowed to be governed by one law and the other part - 
should be allowed to ‘be governed by another law. 
Brown J. who was a member of both the Full Benches 
which decided those two cases saw this apparent 
contradiction in the decisions as recorded therein 
and accardingly. his Lordship made the following 
observations : 


“ The learned Chief Justice in his judgment i in Ma Yin Mya v. 
Tan Yauk Pyw at page 413 remarked: - 

‘ It will be observed that the phrase in section 13 (1) of the 
Burma Laws Actis . . . .ihe Buddhist law where 
the parties are Buddhists, and not the Burmese 
Buddhist law. We know that there are Chinese, 
Tibetan, Sinhalese and Chittagonian Buddhists. The 





(1) (1930) LL.R. 8 Ran. 57, 138. i2) (1927) LL.R. 5 Ran. 406. 
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only Buddhist law, however, in iy opinion of which 
the Courts of this province have ever taken cognizance 
is Burmese Buddhist law. And for @foreign Buddhist 
to escape from the application of Burmese Buddhist 
law, he must show that.he is subject to a custom having 

- the force of law in this ccuntry and that that custom is 
opposed to the propinione ot ‘Burmese Buddhist law 
applicable to the case.’ 

I concurred generally in the learned Chief Justice’s-judgment, 
but the point before us then was a point only with reference 
to marriage and although the®passage I have quoted from the 
judgment might suggest that the Burmese Buddhist law would 


be applicable also to cases of succession amongst Chinese 


Buddhists, that result did not necessarily follow from our decision 
on the question before usand we did not intend to lay this 
down asthe general law wore The Burmese 
Buddhist law is the law dgplinable ® Burmese Buddhists in 
Burma but it does not follow that the same law must be applied 
-without any modification to Buddhists coming from another race 
and country . . . . Sofaras succession is concerned, I do 
not consider that Bu-mese Badkahist law is applicable to Chinese 


“Buddhists.” 


Heald Offg. C.J. and Chari J. got over the difficulty 
which I have pointed out above by holding that the 
Chinese Buddhists were not Buddhists within the 
meaning of section 13 (1) (a) of the Burma Laws Act. 
This view of Heald Offg. C.J. and Chari J. was not 
accepted by a Bench consisting of Page C.J. and 
Cunliffe J.in Tan Ma Shwe Zin v. Tan. Ma Ngwe Zin 
and others (1). There his Lordship the Chief Justic 
said that Chinese Buddhists are Buddhists within the 
meaning of section 13 of the Burma Laws Act and 
added : ; 


“As | apprehend the meaning arid effect of section 13 of the 
Burma Laws Act, however, the Butmese-customary law is to ‘be 
applied i in Burma to iil Badghists an ine demeuias customary 


{1) (1932) LL.R.:10 Ran, 97, 114, 
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law to Chinese Buddhists, not because these customaty laws are 
part and parcel of the Eucdhist religion, but because they are the 


. personal law by which the Burmans and Chinese in Burma who 


profess the Buddhist religion respectively are govertied.” 


This decision was followed by Leach J. in Ma Sein Byu 
and! another v. Khoo Soon Thye and others (1). 

Here again, if Chinese Buddhists are Buddhists 
within the meaning of section 13 of the Burma Laws 
Act, and, consequently, their customary law applies to 
succession to their estates it logically follows that their 
customary law must also apply in the case of marriage 
amongst themselves. In that case, what constitutes a 


valid marriage between a Chinese Buddhist man and a 


- Chinese Buddhist woman in Burma according to their 


customary law? Jamieson in his book on Chinese 
Family’ and Commercial. Law, at pages 44 and 45, says : 


“The ordinary requirements to constitute a valid marriage are :' 

*(1) Employment of go-betweens who settle vetally the 
-contract between the two families. 

(2) Exchanging red cards giving the date’ of birth ofeach of 
the couple, and usually drawing up a formal contract of 
betrothal. ° i 

(3) Sending and receiving of the wedding presents. (These 
three constitute a formal betrothal which carries lega 

‘consequences, «g.. specific popes may he 
__ enforced.) 

(4) Bringing home the bride with red chair and music. 

(5) Obeisance by the pair to the bridegroom's parents, and in 
better class families kneeling to the ancestral tablets. ’ ’" 


Then the learned author states : 


“ But though in all respectable families all these formalities are 
strictly. observed, it is submitted that only two or at most three 
are really essential, viz.,—betrothal as evidenced by the go-between 
or by written contract, the receipt by. the bride's, family of the 





(1 (1933) LEAR, 11 Ran. 310. 
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presents which is the consideration, and the handing over of the 
woman as wife. The only question in any subsequent dispute 
would be,—was it the intention of the parties to constitute the 
relationship of Husband and Wife, and was the’woman given and 
accepted as wife ? ‘ 

These formal ceremonies apply only to the first or principal 
wife. For a second wife no ceremony is. required at all, it is 
purely a matter of bargain and sale ; red chair and music are not 
required nor even allowed.” 


Later on the learned author says : 


“When the betrcthal is complete as evidenced by written 
contract and by receipt of the marriage presents, either party can 
“compel the other side to fulfil the engagement.” 


The same view is taken by Harper Parker. After 
describing the six preliminary steps to a first. class 
marriage the learned author says in a foot-note at page 
9 of his book on Comparative Chinese Family law as 
follows : 


“ Like the sponsalia of the Romans, the above forms are usual 
but not indispensable : they have the effect of an agreement to 
marry, which agreement is enforceable, by positive law.” 


-P. G. Von Mollendorff in his book, The Family 
Law of the Chinese, as iranslated by Mrs. S. M. Broad- 
bent, describes the same formalities as are described by* 
Jamieson and Parker as being essential to a first class 
marriage and states : 


“In China the Chgrch has nothing to do with marriage, still 
the usual ceremonies and festivities are indispensable and needful. 
for the completion of a proper marriage, as well as the consensus 
matrimonialis of those persons who signed the Betrothal. For 
example, if the bride has béen brought up in the house of her 
future husband, which happens sometimes,, then the red carrying 
-chair, the music and .the display of the presents through the 
streets is unnecessary. However, like the Jews the Chinese invite 


95 


1936 
Ma Kyin 
HLaAme 
: H 
MaunG KYIN 
Swi. 


Ba U J. 


96 


1936 


Ma Kyin 
HLAIne 


rae 
Maune Kyin 
Swi. 


BA U, Je 


RANGOON: LAW REPORTS. [1937 


numerous guests, relations and friends, who keep the feast for 
three days and so give to it sufficient publicity and the needful 
importance. 

Marriage is, aS ‘we have seen, in China concluded accor ching to 
the will of the contracting parties, and has in some way or other 
to be made public.” 


_ From these observations and comments of the three 
learned authors what appears to my mind to be the 
object in going through those formalities is to have a 


-binding marriage contract made before the actual 


marriage takes place. A binding marriage contract 
entails certain legal consequences. Tey are not, in 


‘my opinion, essential to the ‘validity of a marriage. 


Three of them suchas the employment of a go-between, 
the sending of presents to the parents of the bride and 
the handing over of the bride on receipt.of the presents 
are essential, if the. status of a chief or first wife is to be 
acquired. But where the question of such a status 
is not involved, what, in my opinion, really consti- 
tutes a valid marriage is the consent of the parties 
concerned to live together as husband and wife. They 
must, however, give sufficient publicity to their 
relationship. ea 

The same view was taken by a Bench of the late 
Chief Court.in Thein Shin and one v. Ah Shein (1) 


where the learned Judges said at page 224.: 


“Parker in his Essay on Comparative Chinese Family Law 
mentions six preliminary steps to a first class marriage. Bui it is 
explained in a foot-note that though these forms are usual in China 
they are not indispensable. The evidence of Chinese elders: 
produced for the plaintiff in this case ‘show’ that the customs are_ 
not insisted on in the case of Chinese marriages in Burm: and that 


relaxation i is permitted also in the case of poor people.” 


Such in my opinion: being the legal position the 


‘result i is the same whether the Burmese Buddhist Law - 





‘Q) 3 L.BR, 222. 
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or Chinese Customary Law applies toa marriage between 
a Chinese Buddhist man and a Chinese Buddhist 
“woman. 

If reference is now fais to the evidence produced 
in this case I have no doubt, in my mind that the 
marriage between the parties is a valid one. The 
evidence produced in the case shows clearly that the 
_ parties lived together as husband and wife for some time 
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and they were accepted as such by their relations and - 


friends. There is no reliable evidence to prove that, the 

petitioner refustd to live with respondent. 

. For these reasons’ I set aside the order of the 
Magisirate and allow a maintenance allowance of Rs. 20 

a month with effect from the date of the institution of 

this case, that is, the 25th January 1936. 





APPELLATE CIVIL. 


Before Sir Ernest. Goodman Roberts, Kt, Chief Justice, and 
Mr. seiered Tact, 


HAJEE SHAKUL HAMID AND OTHERS 
v. 
-K. MOHAMED IBRAHIM.* 


Judgment—Letters Patent, clause 13—Scheme for management of mosque— 
Scheme enbodied in final decree—Order directing trustees to hold meeting 
. lo fill up vacancies—Order not a judgment—Appeals from Original Side— 
Fivil Procedure Code (Act V of.1908}, ss. 2, 96. 


- An order directing the trustees of a mosque to call a meeting for the 
election of new trustees to fill up vacancies in accordance with the provisions 
of the scheme of management which had been settled in a suit on the 
Original Side of this Court and embodied in its final decree is not a judgment 
within clause 13 of the Letters Patent, and is not appealable. 

In re Dayabhai v. Murugappa Chettyar, 1..R. 13 Ran. 457, followed. 

‘ Appeals from the Original Side of the High Court are governed by clause 13 
of the Letters Patent and not by s. 96 of the Civil Procedure Code, and s. 2 
of the Code has no application. The order in question was only a consequential 





* Civil First Appeal No. 131 of 1936 from the order of this sida on’ the 
Original Side in Civil — No. 264 of 1933. 
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order directing the trustees to do what ed were reget by the acheme, and 
so it was neither a “ judgment” nor as * decree.” ; 

Debendra Nuth Das v..Mansingh, LL.R. 43 Cal. 90 ; Sabhapathi Chelli v. 
Narayanasamy Chetti, ILL. R. 25: Mad. 555, referred"to. 


Doctor. for the “respondent. A preliminary objection 
to this appeal is that it does not lie. The order 
appealed against is not a judgment-within clause 13 
of the. Letters Patenf. See In re Dayabhai v. 
A.M. Mur agape = (1). 


%p, R. Basu for fie. cappatlaats The sPrivy Council 


-has allowed an.appeak against an order passed under 


s. 610 _of thgCivil Procedure Code of 1877 (now, 
0..45, r. 15) although it was not a decree or an 


‘appealablé order under,the Code.. Harrish Chunder.v. 


Kali Debia (2). The case was cited in In re Dayabhai, 


but it i is not ynentionéd i in the judgment. 


[Roperrs, CJ. We are bound .by the decision of 
the Full Bench which must be med to” have 
considered it. | 


In U Ba Pev. U Po'Sein (3) an ordet confirming 
the selection, of a trustee after the framing of the. 
scheme by the Court was held to be a decree and 
appealable as such. See the observations at p. 107, 
The franting of a scheme does not put an end to the 
suit: The Court is called upon from time to. time to 
exercise its powers under the scheme. An ‘order 
passed in accordance with the provisions of the scheme 
is a part and parcel of the Court’s decree. 

The order is also a decree .within ‘s. 2 (2). of die 
Code, and an ct lies against it under s. 96 of the 


Gode. — 


ay LL.B. 13'Ran. 457, (2) 10LA.& 
(3) LL.R. 6 Ran, 97. gee ™ 
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[LEACH, a The right of appeal from the Original 


Side of the High Court is given by clause 13 of the 
Letters Patent, and nat by s. 96 of the’Civil Procedure 
Code.] 


The Code applies to the High Court. See ss. 116, 
sa 120; Sabitri v. Savi (1). 


Leacu, 1A preliminary objection has been taken 
to this appeal.” It is contended. on. behalf of the 
respondent that the order appealed against does. not 
constitute a judgment. within the meaning of clause 13 
of the Letters Patent. In order 16**appreciate the 
argument it is necessary to refer to what has gone 
before. - In Civil Regular Suft No. 264 of 1933. the, 
‘Court was asked to remove the then - trustees of the” 
Chulia Mosque, Rangoon, to appoim new trustees 
and resettle” the scheme of manageméni which had 
beeri,settled iggia previous sifit. The: plaintiffs were 
successful. New trustees were appointed and the 
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schéfie 1 was re-settled? The new ‘scheme provided’ for - ‘ 


‘the ‘election of trustees by -Chulia Mohamedans in . 
Rangoon, and clause 27 set out the procedure to be 
followed when a vacancy occurred. Two vacancies 
occurred after the new trustees had been appointed, 
and the respondent applied to the Court for an order 
directing the continuing trustees to call a meeting for 
the election of two new trustees in accordance with the 
provisions of the scheme. The case came before 
Ba UJ. who granted the application. -The appellants 
object to the. order wlfich was passed, but Mr. Doctor 
on behalf of the respondent says that it is not a 
judgment within the meaning of clause 13 of the 
Letters Patent and is, therefore not, appealable. 





(1) LL.R. 48 Cal, 481. 
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In the case. of In re Dayabhai Jiwandas v. 


‘A.M.M. Murugappa Chettyar (1) a Full Bench, of 


this Court considered and decided what is meant. by 
the word “ judgment ” in clause 13. It was held that: 
the.word rheans a decree in a suit by which the rights 


of the parties at issue in the suit are determined. 
A: judgment may be a final judgment or it may be 


merely interlocutory. A final judgment is a décree in 


-a suit by which all the matters at issue therein ‘are 


decided ; an interlocutory judgment js a decree in a 
suit by which the right to the relief claimed in the suit 
is decided, but under which further proceedings are 
necessary before the suit in -its entirety can be 
determined. Allother decisions are “orders ” and not 
“judgments ” under the Letters Patent, or appealable 
as such. I maysay in passing that the definition of ithe 
word “ judg#hent ” to be found in this case is mdére 
restricted than the definitions which have been accepted 
by other High Courts in India, but the decision is 
binding on us and the present case mus be decided in 
the light of the decision. ti 

In Civil Regular Suit No. 264 of 1933 thare was a 
preliminary judgment directing that new trustees should 
be appointed and the scheme re-settled. New trustees 
were subsequently appointed and the scheme was 
re-settled. hen these things were done the matters 
in controversy between the parties in the suit were 
finally decided, and therefore it seems to me that there 
can be no doubt that the order now appealed against 
cannot’ be regarded as a jidgment. But Mr. Basu 
contends that # is appealable all the same, He says 
that the order constitutes a decree within the meaning 
of section 2 of the Code of Civil Procedure and that 
consequently an appeal lies under section 96. This 
argument, however, loses sight of the fact that section 96 

(1) (1935) I.L.R. 13. Ran. 457. . 
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does not apply to appeals from decrees passed by a 
High Court in exercise of its original jurisdiction, but 
provides for appeals from other Courts exercising 
original jurisdiction. The Original Side of a High 
Court is just as much the High Court as the Appellate 
Side, and rights of appeal are given not by the Code 
but by clause 13 of the Letters Patent. If authority 
is wanted for this view it is to be found in the case of 
Debendra Nath Das v. Bibudhendta Mansingh (1) and 
in Sabhapathi Chetti v. Narayanasami Chelti (2). 
Therefore even if the order now under appeal came 
within the definition of a decree to be found in section 2 
of the Code. of Civil Procedure—it must not be taken 
that I accept the argument that it does—it cannot be 
appealable under section 96. 

To be appealable the order must be a “ judgment ” 
within the meaning of clause 13 of the Letters Patent, 
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and in my opinion, as I have already indicated, it 


cannot be classified as such. In this case there was a 
preliminary judgment directing the appointment of 
new trustees and the re-settlement of the scheme and 
thercfore a preliminary decree. The ordets appointing 
new trustees and settling the scheme constituted the 
final decree. Mr. Basu has argued that as the scheme 
provided the procedure to be followed when a vacancy 
occurred on the board of trustees and also fovided that 
Chulia Mohamedans could apply to the Court in 
comnection with the appointment of a trustee, any 
_ order made on such an application must be taken to be 
part of the final decree. If.Mr. Basu’s argument were 


correct it would mean that such a case as this would 


never end;.the suit would always be pending. The 
-order which the learned Judge has passed is an order 
directing the trustees to do what they are required by 





(1) (1915) LL.B, 43 Cal..90. (2) (1901) LL.R, 25 Mad, 555. 
8 oe 4 
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the scheme which was embodied in the final decree, 
and from whatever point one looks at the matter it is 


- perfectly clear that the order is not a judgment within 


the meaning of clause 13 of the Letters Patent, or 
even a decree within the meaning of section’ 2 of the 


' Code of Civil Procedure. 


For the reasons indicated I would aenept the 
argument advanced by Mr. Doctor and would ba 
the appeal with costs four gold mohurs. 


ROBERTS, sa oe: agree. At one time during the 
argument I entertained some doubt as to whether the 
decree was final or could be said to be partly final and 
partly preliminary within the meaning of section 2 of 
the Civil Procedure Code, and whether therefore the 
order of Ba U J. was really“in the nature of a final 
decree respecting matters which had still been left 
undisposed* of at the time of the settlement of the 
scheme ; but I am persuaded that such is not the 
correct view. If it were to prevail, as my learned 
brother has said, there could be no finality at all in 
suits of this nature,-and I regard the order of Ba U J. . 
as a consequential order merely passed subsequent to 
a final decree by.my learned brother Leach“in this suit. 
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CRIMINAL REVISION. 


Before Mr. Justice Spargo. 


MA KYIN MYA ». MAUNG SIT HAN.* a7 

: : : Jan, 26, 
Marriage—Chinese Confucian and. Burmese Buddhist woman—Burmesc 
customary law—Lex loci contractus—Justice, equity and-good conscience— 
Essentials of marriagc—Mutual agreement and coxsummation—Ceremony 
—Living together —Concubinage—Maintenance—Criminal Procedure Code 
(Act V of 1898), s. 488—Burma Laws Act (XII of 1898), s. 13 (1) (a) and 

(3)—Special Marriage Act (UI of 1872), s. 2. 


In case Of a marriage in Burma between a.Chinese Confucian and a 
‘Burmese Buddhist woman s. 13 (1) {a} of ‘the Burma Laws Act does not 
apply-as both parties are not Buddhists ; ands. 2 of the Special Marriage Act 
also does not apply as one party is a Confucian and the other a Buddhist, 
S.; 13 (3) of the Burma Laws Act therefore becomes applicable as a matter of 
justice, equity and good conscience, and in.a case of this nature it means, not 
the application of English law, but of Burmese customary law, the ee loci 

contractus. « 

In re Ma Yin Mya v. Tan Yauk Pyu, LL.R. 5 Ran. 406, followed. 

To establish a marriage under Burmesé Buddhist law there must be 
‘mutual agreement that the parties become mat and wife coupled with 
consummation. 

Ma Hla Mev. Maung Hla Baw, 1.L.R. 8 Ran. #5 referred fa: 

A ceremony or open living together are not necessary-but either is cogent 
evidence of the central fact, the mutuat agreement. 

Where a man has a wile. and visits another woman but with whom he 
mever goes out in. public nor associates her with his relations ‘and friends it is 
.acase of concubinage which doés not entitle the woman to claim maintenance, 

i 

Guha for the applicant. The decision in In re’ 
Ma Yin Mya v.Tan Yauk Pyu (1) has fiot been fully 
approved in Chan Pyu v. Saw Sin (2) and in Tan Ma 
Shwe Zin v. Tan Ma Ngwe Zin{3). Cohabitation raises 
a “presumption of marriage. Maung Po Maung v.. 
Ma Pyit.Ya(4). The parties have eee living together 
for;two years as husband and wife and.so the wife is 
entitled to maintenance. 
CC ere 

* Criminal Revision No, 737B of 1936 -from the order of the First - 
Additional Magistrate of Nyaunglebin in Cr. Misc. Trial No, 64 of 1936. 

(1) LL.R. 5 Ran. 406, (3) LL.R. 10-Ran. 97, 
(2) LL.R. 6 Ran. 623. (4) LL.R.5 Ran. 161, 
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sae Ba Han for the réspondent: The crucial question 
Ma iss is, what law is applicable. The respondent is a 
vy. . Chinese Confucian, and according to his evidence the 


outs applicant is a. Sino-Burmese woman who professes. 
confucianism. In her examination”she calls hersclf a 
Burmese woman professing the Buddhist religion, but 
since this is not a sworn statement the evidence of the 
‘respondent . on oath should prevail, and she should ‘be 
considered a Confucian. 

If the parties are Confucians s. 13 (Z) of the Butma- 
Laws Act will not apply as both parties are not 
Buddhists. The only enactment applicable is the 
Special Marriage Act, 1872, A marriage between two. 
Confucians can be celebrated under s. 2 of the Act; but 
admittedly that was not done.. 

If it be held that the applicant is a Buddhist then 
s. 13 (3) of the Burma Laws Act would apply, and the 
rule of decision should be according to justice, equity 
-and good conscience which has been interpreted by 
the Privy Council to mean English law as far as it is. 
applicable to local conditions. Waghelav. Masludin (1);. 
Muhrban Khan v. Makhna (2). 

It has been held in In re Ma Yin Mya (3) that where 
the matter for determination is the marriage between a 
Chinese Buddhist and a Burmese Buddhist woman,. 
Buddhist law as the lex loci contractus would ordinarily 
apply. In Phan Tiyok v. Lim Kyin Kauk (4) Heald 
Offg. Chief Justice suggested that the validity of 
such a marriage should be decided: by considerations of 
justice, equity and good conscience. In other words. 
Buddhist law should apply as a rule of justice, equity 
and good conscience, and not’as the lex loci contractus.. 
This is the sounder view. . 





(1) 14 1A. 89, 96. (3) ILL.R. 5 Ran, 406. 
(2) LLL: -11 Lah. -251.- (4) LL.R. 8 Ran. 57, -89, © 
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It is clear from the evidence that the respondent 
never made any public appearance with the applicant, 
and there is no publicity regarding their relationship. 
‘The position of the 2pplicant-is merely that of a mistress. 


“_SPARGO, J.—This is an application for revision of an — 


order rejecting the application of Ma Kyin Mya for 
maintenance for herself as the wife of Maung Sit Han 
and granting her maintenance at the rate of Rs. 5 
per mensem on account of her child. 

Applicant’s case was that she and Maung Sit Han 
lived together as. husband and wife by mutual consent 
from July 1934 and that he had failed to maintain her 
and her son from September 1935. In his written 
statement Maung Sit Han said that he met Ma Kyirf Mya 
in July 1934 and they lived together not publicly but 
‘secretly. Ma Kyin Mya knew that he had a chief wife 
living, and lived with him as a concubine and was 
therefore not entitled to any. maintenance for herself. 
The paternity of the child was admitted. 


The learned Magistrate found that Ma Kyin Mya - 


was not Maung Sit Han’s wife and refused to order that 
maintenance on her account be paid. 

‘In this Court the question was argued, wher law 
would govern a marriage in Burma between the parties ? 
Mr. Guha for the original applicant (Ma Kyin Mya) said 
that Chinese Customary law applies. Dr. Ba Han for the 
~-xespondent (Maung Sit Han) that the Special Marriage 
_ Act of 1872 applies. There appears to be some 

obscurity as to whether Ma Kyin Mya is a Buddhist or 
a Confucian. Dr. Ba Han said that she wasa Confucian, 
but the only evidence recorded apart froma statement 
by the respondent is that among the particulars recorded 
of Ma Kyin Mya when she was examined as a witness a 
large B has been written for her race and religion, the 
. recognized. abbreviation for Burmese and Buddhist. 
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This may or may not mean much. These particulars 
are sometimes written mechanically and possibly are 
not read out to the witness, but the presumption is that 
they were so read out, and ‘it would not be in the least 
unusual to find such a woman as Ma Kyin Mya 
professing the Buddhist faith. I therefore find that 


she is a Buddhist. 


Maung Sit Han says he is a Confucian-and there — 
being no reason to doubt that, and there being no other 
evidence on the point, I decide that he is a Confucian. 

The parties are not both Buddhists and thercfore 


‘section 13 (Z) (a) of the Burma Laws Act does not 


apply. Section 2 of the Special Marriage Act to which 
I was referred does not appear to me to apply either 
because one party is a Buddhist and the otheris a 
Confucian. 

Section 13 (3) of the Burma Laws Act then lays down: 
that in the absence of any other enactment for the time 
being in force (and my attention ‘has not been drawn to 
any such enactment) the decision shall be according to 
equity, justice and good conscience. 

Dr. Ba Han suggested that this phrase has been 
interpreted to mean “according to English Law”, and 
though no doubt cases may arise where this interpre-. 
tation is appropriate it is obviously not the casejhere. It 
cannot haye been intended that such a marriage should 
have to be solemnized according to English Law. The 
decision must be according to equity, justice and good 
conscience ascertained by reference to either Chinese 
customary law or Burmese Buddhist law. 

In reMa Yin Mya and one v. Tan Yauk Pyu and two 
(1) dealt with the case of a marriage in Burma between 
two Chinese Buddhists and decided that the Burmese . 
Bu ddhist Law regarding marriage is prima facie 





(1) (1927) LL.R. 5 Ran. 406 
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applicable as the Jew loci contractus. The reasons 
given for this decision are to be found at page 419 of 
the report and with them I respectfully agree. I am of 
opinion that they apply with. equal force to the case of 
a Chinese Confucian and a Burmese Buddhist woman 
and I decide that that law is applicable to the present 
case. 

What is required to establish a marriage under that 
law? It is that there be mutual agreement that the 
parties become man and wife coupled with consumma- 
tion—see Ma Hla Me v. Maung Hla Baw (1). The 
ceremony is not necessary; it is no more if it takes 
place than evidence whereby the fact of this mutual 
agreement can be proved. Similarly open living together 
is not necessary but is cogent evidence to prove the 
central fact, the mutual agreement. © 

In the present case the woman admits that the man 
already had a wife when she- first associated with 
him. She admits that they never went out in 
public together, never went. to any pagoda or kyaung 


together, or to any ahlu or “funeral in the town. They 


never received any friends in the house as husband 
and wife. It is true that she produced witnesses who 
referred to them as husband and wife but it is well 
known that these expressions are loosely used in Burma 
and frequently mean not marriage but concubinage. 
These witnesses described Maung Sit Han’s visits to 
Ma Kyin Mya as daily, but they have only taken place 
for the space of 2 or 3 years, and cannot be described 
as openly living together as’ husband and wife. It is 
true that the woman lives in a house built by the man 
but this cannot be taken as proof of that mutual 
agreement to become husband and wife necessary to 
constitute marriage. It is equally consistent with 
making provision for a kept woman and her child. 


(1) (1930) LL.R. 8 Ran. 425, 
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I see no reason therefore to alter the order respecting 


‘the woman. As to the maintenance ordered for the 


child I cannot’ see that it is insufficient and I therefore 
dismiss this application. 


CIVIL REVISION. 


Before Mr. Justice Moscly. 


C. MACLEOD 
; Vv. 
THE BOMBAY FURNITURE MART. 


Attachment before judgment—Salary of public officer— Property at the disposal 
Or defendant—Salary not carned or paid—Civil Procedure Code 
{Act V of 1908), $. 60, O. 38, r. 5. 

Property ° for the. purposes of Order 38, rule 5 of the Civil Procedure Code 
means property already in existence, belonging to and atthe disposal of the 
defendant. Salary which has not yet accrued or been earned is not attachable 
in execution, and the special exception made ins, 60 of the Code as to 
attachment in execution of the salary of a public officer or servant has not been 
applied to attachments before judgment. 

The salary, not having yet been earned or paid, cannot be “ disposed of " 
until it has at least become payable, and so it is illegal to attach before 
judgment the salary of a public servant or of any employee until it has accrued, 


Aaron for the applicant. 
Kk. C. Sanyal for the respondent. 


MosEty, J.—This is an application in revision against 
an order of the Small Cause Court directing a moiety 
of the salary of the defendant, a temporary public officer, 
to be attached before judgment. The order purported 
to be passed under Order XXXVIII, rule 5, of the Civil 
Procedure Code. The application was made on the day 
that the suit was filed, and in the affidavit of the 
plaintiff's agent.on which the application was granted 


* Civil Revision No. 397 of 1936 from the order of the’ Small ee Court © 
of Rangoon in Civil Misc. No. 666 of 1936. 





1937] RANGOON LAW REPORTS. 


he merely said that goods ordered to the value of Rs. 69 
about 18 months before the suit had not been paid for, 
and that the defendant had promised to pay out of his 
salary for the preceding month, and had failed todo so. 


Order XXXVIII, rule 5, reads : 


: : : % * * 
“Where, * * * *, the Courtis satisfied, * at 


that the defendant, with intent to obstruct or delay the execution 
of any decree that may be passed against him,— 
(a) is about to dispose of the whole or any part of his 
property, or 
(b) is about to remove the whole or any part of his property 
* from the local limits of the jurisdiction of the Court,” 


the Court may direct the defendant either to furnish 
security for such portion of the property as may be 


sufficient to satisfy the decree, or show cause against 


such an order. : 

“Property” for the purposes of Order XXXVIII 
rule 5 of the Civil Procedure Code includes property of 
every description, movable or immovable, Chedi Lal v- 


Kuarji (1).. “To dispose of property” means to realize 
it or alienate it by sale, or other similar disposition of it, - 


—pledge, mortgage, or gift, and if money, to secrete it 
perhaps. “Property ’’ must mean property already in 
existence, belonging to and at the disposal of the 


defendant. It is on this principle that salary which has. 


nat yet accrued or been earned is not attachable in 
execution, the special exception made in section 60 
as to attachment in execution of the salary of 
public officers or servants not having been also applied 
to attachments before indgment made under Order 
XXXVIILI, rule 5. 

_ The reason. why it has not’been applied is obvious. 
The salary, not having yet been earned or paid, cannot 
be “disposed ” of until it has at least become payable. 


(1) (1894) ILR. 17 Au. 82. 
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It is therefore clearly illegal to -attach before 
judgment the moiety of the salary of a public servant or 
of any employee until it has accrued. In any case the 
bulk of an officer or employee’s salary is ordinarily 
meant to be ‘‘disposed” of by being spent on his 
maintenance or that of his family, and strong grounds 
would have to be shown for believing that he was 
about to dispose of the remainder of it with the intent 
specified in rule 5, before the Court passed an order 
attaching any portion of salary that had accrued. 
This application in revision will therefore be successful, 
and it will be ordered that the attachment be removed 
with costs of this application, advocate’s fee two gold 
mohurs. 


APPELLATE CRIMINAL. 


Befere Sir Ernest H. Goodman Roberts, Kt, Chic f Justice, aud 
Mr. Justice Leach, 


AUNG PE v. KING-EMPEROR.* 


Accomplice's testimony—Law in India and England—Competency of-accomplice 
as witness—Rule of law aud rule of practice— Observance of both rules—- 
Trial by and without jury—Court’s dufy—Taiuted character of approver's. 
evidence—Necessity of corroboration—Corroboration by independent evidence 
of untainted kind—Special circumstances—Evidence Aes @ of 1872), s. 133, 
illustration (b) to s. 114. 


. The law as to an accomplice’s testimony is the same in British India az iir 
England. The rule of law, embodied in:s. 133 of the Evidence Act, makes ‘atv 
accomplice a competent witness, and the rule of practice, embodied. in the 
illustration to s. 114, says it is almost always unsafe to convict upon the 
testimony of the accomplice alone. But the rule of law to this extent triumphs 
over the rule of practice that if special circumstances.exist which render it safe 
in an exceptioral case to act upon the uncorrcborated testimony. of an accom: 
plice and upon that alone, the Court will not merely for the reason that-the 
conviction proceeds upon such tncorroborated |testimony ‘say that the convic- 
tion is illegal. < Both the1mles must be considered together with equal care as 
though the rule of law comprised the rule of practice. 


* Crit inal Apreal No. 97 of 1937 from the ordet of the Additional Sessions 
Judge of Tharrawaddy: in Sessions Trial No. 44 of 1936. . 
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Application. of the rules in England in cases tried by juries aad in India in 
cases tried with or without juries and the duty of the Court explained. 


R. v. Baskerville, (1916) 2 K.B. 658 ; R. v. Beebe,, 28 Cox. 47 ; R. v. Bryant, 
13 Cr. App. 49; R. v. Farler, 8 C. & P. 107 ; In re,Mennier, (1894) 2Q.B. 415; 
R, v. Morris, 12 Cr. App. 156; R. v. Noakes, 5C. & P. 326; R. v. Stubbs, 


Dearsley -& Pearce’s C.C. 555, réferced to. 


The testimony of accomplices in general, and in the absence of special 
circ’instances, is open to various objections—self-protection, promise of a 
pardon, and hope of lenient treatment. The evidence of one approver is not 
corroborated by the evidence of another approver coming as it does froma 
tainted source, Where corroboration is required, it is obtained not by more 
evidence of a tainted kind but by fresh evidence of an untainted kind. : 


Dictum i in Aung Hla v, King-Emperor, LL.B. 9.Ran. 404, dissented from, 


Per LEAcn, fie an approver’s evidence cannot be accepted without 
corroboration, the added testimony of a person whose word is equally 
unreliable cannot of itself give it a greater value. The question .resolves 
itself into this, can the evidence of the accomplice be believed? In most cases 
it will not be safe to convict without independent evidence, but where the 
Court regards the evidence of an accomplice as trustworthy it need not look 
further. 


C. K. Ray for the appellant. There is no reliable 
independent evidence to connect the accused with the 
crime. All the evidence that is offered comes from either 
accomplices or approvers and is for that reason tainted. 
The trial Court relied on the judgment of this Court in 
Aung Hla vy. King-Einperor {i1) where it was held that 
‘the evidence of one approver can be corroborated by the 
evidence of another approver or the confession of a 
co-accused. But the question did not directly fall for 
decision in that case, and the remarks .were obifer. 
Section 133 of the Evidence Act lays down that 
corroboration is not legally necessary for a conviction, 
but it does not say that in cases where corroborati ion is 
required asa matter of prudence it may be. had from the 
evidence of an accomplice or an approver. 

The law in England, which is the same as that.in 
India on this question, is stated in King v. Baskerville 


(2), and the dittuim in: Aung Hla’s case which is contrary 





(0) LR. 9 Ran. 404. (2) (1916) 2. K.B. 664. 
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to: this ruling is not Zo0d law. Further since it was 
merely obiter it,is not binding on this Court. 

-Even tif the judgment can be said to be binding it 
must be deemed to have béen overruled by the decision 
of the Privy Council in Mahadeo v. King-Emperor (1)— 


~a case from Fiji where English law applies. Courts 


in this country should. always require. corroboration 
of accomplice’s evidence | from independent sources 
wherever necessary. 

‘The offences in this case were under ss. 120 and 
120a of the Penal Code which require the sanction of 
the Local Government under s, 196, Criminal Procedure 
Code. Sanction was in fact obtained during the 
pendency.of the suit, but that cannot validate the 
proceedings. S. 537 of the Criminal Procedure Code 
does not apply to a case where there is a defect in 
jurisdiction in contradistinction to a defect in proceeding. 
Emperor v. Sourindra Mohan (2); Barindra Kumar 
Ghose v. King-Emperor (3) ; Queen-Eimpress v. Katha- 
perumal (4). | . | 


Lambert (Assistant Government Advocate) for the 
Crown. It has been laid down in Aung Hla v. King- 
Emperor (5) that the evidence of one approver can be 
corroborated by that of another, it being observed that 


where ‘different approvers make their confessions at 


different places and at different times theré is no danger 
of their having acted in collusion in the making of those 


‘confessions and in naming as participants persons “who 


took no part-in the crime in question. The evidence 

of the approver Tha Nge.Lay should therefore be 

considered corroborated by the evidence of the two 

other.accomplices, Maung E Maung and Maung Shein. 
(1) 40 C.W.N. 1164. (3) IL. 37 Cal. 467,491. 


(2) L.L.R. 37 Cal. 412, 416, (4) LL.R.-13. Mad. 423. 
(5) 11931} LL.R.9 Ran. 404. 
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Section 133 of the Evidence Act provides that a 
conviction is not illegal merely because it is based 
on the uncorroborated testimony of an accomplice ; 
whereas by reason of section 114 it may be presumed 
that the evidence of an accomplice. is unworthy of 
credit. In England it has for many years been a.rule of 
practice to require corroboration of the evidence of an 
accomplice, and this rule of practice has crystallized 
into a rule of law. In England there has been no 
section 133 to hamper such a development. If it is 
legal to convict upon the uncorroborated testimony 
of an accomplice, how can corroboration be said to be 
necessary ? All that is necessary is that his evidence 
should be believed. 

There can be degrees of accomplices, and in this case 
people were compelled to accompany the rebels to the 
scene of activity, and-then ran away after hearing the 
first shot. Maung E Maung and Maung Shein were 
such persons. They were granted an amnesty years ago 
and have nothing to gain by giving evidence now. 
But the evidence of either Maung E Maung or Maung 
Shein has been corroborated. The appellant was in the 
district at the time of the attack when.he was 
proclaimed a rebel; and he has, even according 
to his own witnesses, given a ‘false story as to_his. 
movements. 

[The point as to sanction was given up by- ee 


sponse. ] 


Roperts, C.J. —This is an appeal by Nga Aung 
Pe who was convicted on January 1ith 1937 by the 
Assistant Sessions Judge of Tharrawaddy of the offence 
of waging war against the King-Emperor contrary to 
section 121 of the Indian Penal Code at the time of the 


rebellion at Tharrawaddy in — and was sentenced to. 


death. 
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A question was -first raised as to the validity of the 
proceedings because the District Magistrate took cogni-_ 


zance of the case before the complaint indicated in 


section 196 had-been made. He took cognizance by 
transferring it to the Additional Magistrate on July 
27th 1936 under section 192 (1) of the Criminal 
Procedure Code. But when the sanction of-Government 
was received in August he took fresh cognizance of the 


case and again remitted it to the Additional Magistrate. 


Iam satisfied that the proceedings commenced after. 
sanction had been given and “a complaint laid in 
accordance with section 196 were valid, 

It was alleged that the“appellant took part in attacks 
at.Ahpyauk, Ledu and Yegyi outposts in April and May 
1931, and, the case against him depends on the, evidence 
or an accomplice Tha Nge Lay reinforced as regards - 
the incidents at Ahpyauk by U Kyaw Myaing who was 
a headman, and as regards Yegyi by two other accom- 
plices who took part in the rebellion, Maung E Maung 
and Maung Shein. The evidence of U Kyaw Myaing as 
I ‘shall later have occasion to remark was unsatisfactory 
and on review of the case presented by the prosecution 
witnesses it was necessary to examine the question of 
how far, in British India and Burma, the evidence of 
an accomplice requites corroboration and carefully to 
consider the case of Aung Hla v. King-Emperor (1). 
In this case there were no. fewer than seventy-one 
appellants and the Court was obliged to: ‘deal with a 
large number of questions and to explain what consti- 


tuted the offence.of waging war against the King. 


Many propositions were laid. down in the judgment one 

of. which was as follows “that the evidence of an 

approver may be corroborated by the evidence of 

another approver” per Page C.J. at p.427 and I am 

invited to assent to this, and indeed it is suggested that. 
_ U1) (1931) LL.R. 9 Ran. 404, 
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itis binding on me. With the utmost deference but 
with a corresponding emphasis I must decline to accept 
this invitation and suggestion. I feel obliged to dissent 
from it and there is nothing in thé-report which shows 
that the observation was ahything but obiterJdictum. 
Indeed the learned Chief Justice at p. 423 remarked : 


e As these are the first appeals that have come before the 
‘Court in connection with the recent disturbances in Lower Burma 
ave desire to add some -observations upon two matters that were 
canvassed before us at the hearing of these two appeals.” 


: ‘The second of these matters was as follows : 


“ Whether .and in what circumstances (a) the evidence of an 
approver (b) the confession of a co-accused can be treated as 
evidence against an accused person in British India.” 


Respecting the confession of a co-accused I desire 
to offer no observations save that it is governed by 
section 30 of the Indian Evidenge Act, 1872. And 
-with respect to the evidence of an approver it can of 
course be treated as evidence and is governed by 
section 133 of the same Act which runs as follows : 

“133, An accomplice shall be a competent witness against an 
accused person, and a conviction is not illegal merely+because it 
proceeds upon the uncorroborated testimony of an accomplice. gee 
But the learned Chief Justice proceeded not only to 
consider these questions, but also the further question 
as to, whether the evidence of an approver may be 
corroborated by the evidence of another approver. I 
am of opinion that it cannot. 


In considering this matter the learned Chief Justice © 


quoted in extenso a number of illustrations to section 
114 which do notin strictness form part of the Act. 
I do not however desire in the least to cavil at any of 
these illustrations but merely to observe that what 
principally falls to be considered is the precise meaning 
of section 133 itself. 
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It must be remarked ‘that this section is entirely at 
one with the English common law, though by section 30: 
ofthe Act in a joint trial the confession of a co-accused - 
may be “taken into consideration’ by the Court as. 
against his co-accused as Well as against himself, and to 
that extent and that extent only the English common 


aw rule has been widened. Thus it appears in Russell 
on Crimes 7th edition at pp. 2282 and 2286 : . 


‘““At common law an accomplice is a competent witness both | 
against and for his confederates at every stage of the prosecution 


. [see also,R. v. Alwood (1)] . . . . ‘it being established that 


an accomplice is a competent witness, the consequence is inevit- 
able, that if credit be given to his evidence it does not asa matter 


’ of law require confirmation from another witness.” 


Per Ellenborough C.J. in R. v. Jomes (2); R. v. 
Hastings (3) ; per Denman C.J., Parke J. and Alderson 


~B. See also Re Meunier (4) and R. v. Tate (5), 


The learned Chief Justice said that to construc the 
sections of the Indian Act in the light of the English 
law on the subject was based upon fallacious reasoning 
and led to pronouncements of the law in a sense incon- 
sistent with the express provisions of the Act. I do not 


. so regard it and it appears to me that the lawin England 
- and in British India upon this:topic is exactly the same.. 


Now in the illustrations to section 114 it is pointed out 
that the Court may presume that an accomplice, is 
unworthy:of credit unless he is corroborated in material 
particulars ; and English ptactice has proceeded upon 
exactly the same footing. Itisarule of practice not a 
rule of law, for to make a hard and fast rule would be 
to fetter the Court when a competent witness is before: 
it. . The rule of law says he is competent to give 
evidence, and the rule of practice says it is almost 
(1) 1 Leach 464.  (3)7 . & P. 152, 


(2) 2 Camp. 133; (4) (1894) 2 Q.B.-415. 
(5) (1908) 2 K.B 680, ? 
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always unsafe to convict upon his testimony alone. But 
the rule of law to this extent triumphs over the rule of 
practice that if special circumstance$ exist which 
render it safe, in an exceptional case to act upon the 
uncorroborated testimony of an accomplice and upon 
that alone, the Court will not merely for the reason that 
thee conviction proceeds upon such uncorroborated 
testimony say that the conviction is illegal. This is the 
plain meaning of section 133. 

‘In England most of these cases are tried by juries. 
In Burma most of them are not. But the rule of 
practice is exactly the same. Where there is a jury the 
Judge should warn the jury of the danger of convicting a 
prisoner on the uncorroborated testimony of an accom- 
plice or accomplices and may if he choose advise them 
not to convict, but he may point out to them that if is 
within their legal province to convict if they believe his 
testimony. R. Vv. Stubbs (1); Ke Meunier (2) : ver 
Cave J. at p. 418); R.v. Farler (3). 

Where there is no such caution the Court will = 
the conviction. R. v. Morris (4); R. v. Beebe (5). 
Where there is a proper caution, andl the jury convict, 
the. Court of Criminal Appeal will review all the facts. 


It will quash the conviction if, and only if, the verdict 


is clearly unreasonable and unsupported by the 
evidence. R. v. Baskerville (6); R. v. Bryant (7) and 
see -Archbold 24th - edition p. 461 and Roscoe's 
Criminal Evidence 14th edition at pp. 153, 154. 

In this country when there has been a jury the Court 
is obliged, when no exception can be taken to the 
summing up, to accept the jury’s verdict. If exception 
is taken to the summing up the. Court will consider the 
matter and act as the rules of law and prudence disstate. 


: (1) Dearsley & Pearce’s C.C. 355. (4) 12 Cr. App. 156., 
_ (2) (1894) 2 QO.B. 415. (5) 28.Cox. 47. 
(3) 8 C. & P. 107. (6) (1946) 2 KB. 658. 


(7) 13.. Cr. App. 49. 
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Where there is no jury the Court should look at all the 
circumstances of the case and consider whether having 
regard to all the circumstances of the case it is one in 
which a conscientious and intelligent jury properly 
cautioned would have recorded a conviction ; and if it 
has a doubt upon this matter then a conviction recorded 
by a Magistrate or Sessions Judge will not be supported. 
I cannot see why it-is suggested that there is any 
difference between the law of England and of British 
India with regard to this.. The only distinction between 
the two is that the rule of common law which exists in 
England is enshrined in a Statute in India. The rule 
of practice remains the same. It has been said in 
English cases that the rule of practice is virtually a rule 
of jaw : all this means is that the practice laid down must 
be followed with the same precision as if it were a rule 
of law ; not thatthe rule of law has been obliterated 
by the rule of practice but that both must be observed 
with equal care. The rule of practice must not be 
subordinated to the rule of the law but both must be 
considered together as though the rule of law comprised 
the rule of practice. 

How necessary it is that the rule of I law should exist 
is shown by the illustrations given under (b) of 
section 114 : 


“ A, a‘person of the highest character is tried fer causing a 
man’s death by an act of negligence in arcanging certain machinery. 
B, a person of equally good character who also tcok part in the 
arrangement describes precisely what was dcne ee Saaee and 
explains the common carelessness of A and himself : 


~ and. 


‘a-crime is committed by several persons. A, Band C three 
of the criminals are captured on the spot and kept apart from each 
other. Each gives an account of the crime implicating D and the 
accounts corroborate each other in such a’manner as to render 
previous concert highly inprobable.” 


1937] RANGOON LAW REPORTS. 


In each of these illustrations the evidence of an 
accomplice is not open to the objection that it is likely 
to be unworthy of credit, in the first because ex hypothesi 
the accomplice i is a. person of good character but guilty 
of negligence merely, in the Second because persons of 
bad character caunot have conspired to bring a false 
charge, since frem the facts as set out there was no 

opportunity for conspiracy and they are allagreed about 

matters revealed by them independently in so far as 
they implicate the accused. In such cases it may no 
doubt be safe to. convict. 

But the testimony of accomplices in general, and in 
the absence of special circumstances such as these,:is 
open to.a twofold objection. (1) Where the accomplice 
-has been guilty of an act ef moral turpitude the value of 
his sworn testimony is lessened by reason of his admit- 
tedly bad character. (2) He may swear falsely in order 
to shift the guilt from himself. And:+if the accomplice 
is an approver and gives his evidence under express 
promise of a pardon or in circumstances from which 
some hope of lenient or preferential treatment may be 
implied provided he discloses everything, he may-for yet 
a third reason be likely to favour the prosecution and 
therein to exceed the bounds of truth. Thus to the: 
testimony of an approver all three objections may be 
taken. ; to that of an accomplice, merely, only one or in 
some instances two : but even in the latter case the 


evidence, ini general, comes from a tainted source ; and: 


when it does :so it is prudent to disregard it unless it be 


corroborated in sore material particular. implicating the. 


accused. In the rare cases in which it does not do so, 
and in which it may be relied on, effect may be given 
to that reliance. 


‘ There is nothing whatever in the Indian Evidence: 
Act to suggest that the word “ corroboration” in British: 


India has 4 specialized and different meaning. from that 
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which it bears in other parts of the British Empire. 
And it has been laid down very clearly that the evidence 
of one accomplice cannot be corroborated by that of 
another. Indeed since an approver’s testimony is even 
more open to suspicion than that of an ordinary accom- 
plice the learned Chief Justice went further in saying 
that one approver could corroboraie another, than if he 
had-said that one accomplice could do so. Corrobo- 
ration means independent testimony. Where it is 
required, it is necessary because the evidence sought -to 
be corroborated isin some way unreliable. When in the 
case of an accomplice it is desirable because the accom/ 
plice’s evidence comes from a tainted source, the nature 
of the corroboration required is not more evidence of a 
tainted kind but fresh evidence of an untainted kind. 
This rule was not only laid down in R. v. Baskerville 
{1) but was enunciated in R. v. Noakes (2) as far back 
as 1832, long before the Indian Evidence Act. 

Hence again in the 7th edition of Russell on Crimes 
published in 1909 before Baskerville's case (1) in 1916 
it is said at p. 2292 “ the practice of requiring confirma- 
tion where the case for the prosecution is supported by 
one accomplice applies equally when two or more 
accomplices are brought forward against a prisoner.” . 

Since section 133 of the Indian Evidence Act lays 
down that a conviction is not illegal merely because it 
proceeds: upon the «uncorroborated testimony of an .. 
accomplice, it follows that if there be three accomplices 
A, Band C, the Court may reject the evidence of A and ° 
convict upon the uncorroborated testimony of B and C, 
or reject A’s and B’s evidence and proceed to. convict 
upon .C’s evidence alone. But it is a misuse of words — 
to say that the evidence of any one of these witnesses 
can “corroborate” that of another : there is no corrobo- 
ration between accomplices if the source of their 


(1) (1916) 2 K.B. 658. (2) 5 C. & P. 326. 
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evidence is tainted, and a Court which convicts in such 
a case is convicting upon uncorroborated testimony. 


It is important to realize what is, and what is not, 
corroboration. Once the evidence of a witness is open 
to suspicion and by a rule of prudence corroboration is 
required subject 1o what I am just about to say it must 
preceed from an untainted source otherwise it is not 
corroboration at all. Evidence from an accomplice 
whose testimony is tainted is only corroborated by 
evidence from an untainted source, or from a source 
which though tainted corroborates the testimony of the 
first accomplice on matters implicating the accused with 
a criminal offence in such circumstances that the Court 
is satisfied that there can have been no collusion between 
the tainted witnesses and that therefore the objection 
that the evidence is tainted has lost its force. It must 


be observed that there is oftena danger as to this collu-. 


sion. Three men may agree beforehand to implicate a 
fourth if they are caught in the commission of a crime: 
even though kept apart their accounts of the circum- 
stances may tally: and ‘thus the question of the 
probability of their collusion even in a case such as is 
mentioned in the second illustration given to section 114 


must not be altogether left out of account. It has to be 


remembered that.a witness who boldly confesses to the 
commission of a crime for which he is not to receive 
punishment, and at the same time purports to assist 
justice by furnishing evidence against his associate in 
that crime displays characteristics of the meanest type. 
It has been rightly observed that it is not in the public 


interest that there should be honour amongst thieves ;. ' 


but where dishonour stands confessed, as it does by the 
evidence of an accomplice, though in law a conviction 
may follow on his uncorroborated testimony, the utmost 
care should be taken by the Court or jury, or by any 
appellate tribunal, to see that the special circumstances 
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of the case justify reliance upon this rule of law to the 
exclusion of the rule of practice dictated: by reasonable 
caution and endorsed by the wisdom of the Judges 
over a considerable period of yearsin a large number 
of widely differing cases. 
In the present case we intimated during the course 
of the argument that the evidence of Tha Nge Lay ‘he 
principal witness for. the prosecution which was the 
evidence of an accomplice was in itself unsatisfactory. 
He acknowledged that before the matters under review: 
he was at enmity with the appellant and had not been 
on speaking terms with -him because as he said the 
appellant had beaten him. We also intimated that in 


‘our view the evidence of the headman U Kyaw Myaing 


which was before us as that of an independent witness 
implicating the appellant could not safely be entertained. 
U Kyaw Myaing failed to identify Tha Nge Lay as one 
of the rebels, and other witnesses present ai the same 
time at the fishery hut at Ahpyauk-failed to identify the 


-appellant. No clear reason was given why U Kyaw 
_Myaing should have been able after a lapse of five years 


to identify the appellant who was merely alleged to 
have been: one of a gang and who was not alleged to 
have spoken to the witness or tu have attracted his 
particular attention. U Kyaw Myaing said he had never 
seen him before these events or since then until the 


identification parade. After U Kyaw .Myaing was. 


tied up, if the witness Tha Nge Lay is speaking 
the truth, he was driven away in a cart; and the 
appellant is said to have followed in another. and 


‘different cart. He had tnerefore the less opportunity 
_to observe his features. At the identification parade 


the -appellant was the only man present with a facial 
scar, and his description had been published to all 
and sundry by the police as having a- scar. of this 
character. -We do not think it would be safe to | 
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accept the evidence of U Kyaw Myaing alone with 
regard to his identity. 

At that stage in the proceedings the case appeared 
to resolve itself into one in which we were asked to 
convict upon the testimony of two rebels, Maung E 
Maung and Maung Shein, prosecution witnesses 9 and 
10? They were both accomplices though not approvers, 
and I am of opinion that this was a case in which the 
Court might, asa matter of law, have convicied upon 
their evidence alone having regard to section 133 of the 
Indian Evidence Act. I am also-.of opinion that to 
convict in such circumstances, had the matter rested 
there, would have been to convict not upon corrobo- 


rated testimony but upon the uncorroborated testimony’ 


of these two accomplices. In law I think it would have 
been permissible, but it is not necessary to decide 
whether “in the particular circumstances it would have 
been prudent or not. The defence witnesses make it 
clear that the appellant was in the neighbourhood at 
the time of the rebellion. Evidence of opportunity to 
commit the offence is of course not corroboration. But 
when, having regard to this evidence, I look at the 
appellant’s own statement to the Sessions Court I think 
that substantial corroboration of the evidence of his 
accomplices that he took part in the rebellion at Yegyi 
at last emerges. 


.rhe accused was asked whether he desired to give 


any information as to the allegation that he absconded 
after the rebellion and remained absent trom his village 
for a period of several: years. The object of ‘this 
question was not to cross-examine him but to afford him 
an opportunity for making his defence and he availed 
himself of the chance. He said he had eloped with a 
woman before the rebellion and being afraid he had 
committed an offence in so doing “went to other 
place.” He then said he moved near to Maubin and 
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was there for four or five years. Before doing so he 
lived 3 or 4 months with this woman at Myitkyo. he 
object of this story was to induce the Court to believe 
that he had gone away, before the reBellion, right 
out of the neighbourhood in which his friends and 
associates lived, through fear that his association with 
this woman might subject him to os penalties or 
social ostracism or. both. 

Nothing could be further from the truth. It 
transpires from the defence evidence that when he 
eloped he merely left his own village and went two or — 
three miles away and that he was actually living within 
the sound of -gun-fire at Yegyi when the rebellion 


_ took place, Myitkyo being a village within this close 


proximity to the scene. After the rebellion took piace 
he returned first of all to his own village and then later 
absconded and went to live at Maubin a place at which. 
he could not be traced and a very long distance away. 

In my opinion he clearly absconded after the rebellion 


- but. has tried to pretend that his absence from the 
‘neighbourhood was due to his elopement whereas he 


remained in the neighbourhood with the oman with 


. whom he eloped and left it only after the date of the 
‘rebellion. In my view this misleading reply to the 


examining Judge affords strong.corroboration of the 
witnesses’ story. It is shown that he was in the . 


neighbourhood at the time of the alleged offence and 


absconded shortly afterwards, whereas he has sought to 
show that he left the neighbourhood before and has 
sought to give an entirely false reason for having gone 


to reside in the district of Maubin.’ 


For.these reasons I am of opinion that the con- 
viction in the Sessions Court was right and must be © 


affirmed. Page C.J. in Aung Hlav. King-Emperor (1) 
= ee 





ee 
(1) (1931) LL.R. 9Ran. 404. 
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pointed out that in cages of this gravity the penalty 
which the Courts should nprmiilly pass is the death 
penalty and that the prerogative of mercy if it is to be 


exercised at all rests with the Crown and its advisers and. 


-not with the, High Court. “I agree with this view and 

accordingly I would affirm the conviction under section 
12] Indian Penal Code, recorded against the appellant 
and confirm the sentence of death passed upon him. 


Leacu, J.—If the case for the prosecution rested on 
the evidence of the. accomplice, Tha Nge ‘Lay, and of 
the headman, U Kyaw Myaing, I should have no 


hesitation in saying that the prosecution had failedto: 


establish its case. Tha Nge. Lay, in addition to being 
ah accomplice, had, on his own showing, enmity against 
thg’ appellant. The evidence of U Kyaw Myaing is 
‘Open téxattack*on two grounds, (1) that he was given 
‘his live: y after being in custody for-a year on suspicion 
of being implicated. in the rebellion and (2) that his 
recollection may have been imperfect. He had not met 





the: accused before the day on which the attack was. 
“wade on the police outpost at Ahpyauk.and did not: 


aunchtd. He did not regognize the accomplice, Tha ’ 


mee, him again until ws present prosecution was 


Nge Lay, 221 if his regOllection was faulty there it 
might be faulty here, The case for the prosecution, 
therefore, rests largely on the evidence of Maung E 
Maung and Maung Shein, the ninth and tenth. witnesses 
for the prosecution. They also took’ part in ‘the 
rebellion, and it is said that their. evidence should not 
be believed because they were accomplices. They 
were accomplices to the extent that they also took, part 
in the attack on the military camp at Yegyi, They 
were, however, pardoned several years ago, and when 
they gave evidence they had nothing to fear and 
ae to hope for. These being the circumstances, 
1 
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1937 I consider that they should not be placed in the 


Avne Pe category of ordinary accomplices. 
Ese In this country an accomplice is a competent 
_—— witness. Section 133 of the Evidence Act expressly 
Leach, J. declares this to be so, and as the learned Chief Justice 
has pointed out, the section follows the English 
common law. While a Court is free to accept the 
evidence of an accomplice without corroboration, if it 
considers that he has spoken the truth, prudence 
dictates that in ordinary circumstances there should be 
corroboration; and in England the necessity for corrobo» 
ration has been so often emphasized that sometimes. 
there has been a tendency to regard it as a rule of law 
rather than what it really is, a rule of practice based:or . 
prudence. I agree with the learned: Chief Justice ‘that. 
when the position is properly examined there AS*. 
marked difference between the law in India andthe: 
in England in this respect.. I am also of fe: opinion, 
that the statement to be found in 4 g. Hla’ Ws King” 
Emperor (1) to the effect . that fe ‘evidersce. of an - 
approver: may be corroborate bys the ¢vidente “of 
another approver is too wide amd leaves room fer: 
misconception. If an bie: evidence’ canngt be 
accepted without corrobora the added testitnony of 
a person whose word is eqth ally unreliable cannot of 
itself give it a greater value. ‘There may,‘be outside 
factors which help the Court to arrive ata decision ; on 
the other hand, there may not*be The question, 
therefore, always resolves itself into this: can the 
evidence of the accomplice, be believed? In most 
cases it will not be safe to convict without independent 
evidence ; but where the Court regards the evidence of 
an accomplice as trustworthy it need not look further. 
. _I see no reason to doubt the testimony of Maung 
E : _Maung and Maugg Shein, but thereis in fact 
(1) (1931) L.L.R. 9 Ran, 404. 
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corroboration of their evidence to be found on therecord. 1937 
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In my opinion, the appellant was rightly held to be guilty 4 NG E 
of the offence with which he was charged. Accordingly, kiN 


I agree that the appeal should be dismissed and the “_— 
_ sentence of death confirmed. TEER k: 
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Stamp on on demand promissory ‘nole--Effective cancellalion—Prevention of 
re-usc—Canecllation, how effected —Crossing by line—lneffective line— 

_ Cancellation of vach stamp--Vailure of suit on promissory nole—Use of tote 

as an acknowledgment—Collateral matter and collateral purpose—Limila- 
tion Act (EX of 1908}, s. 19—Stamp Act (I of 1879), ss, 12, 35. fs 


The question whether a particular adhesive stamp on ai instrument ‘as or 
_has_ not. been cancelled in a sufficiently effectual manner So that it cannot be 
used again, in accordance with the requirements of s. 12 of the Stamp Act, is one 
which mist be ‘considered with reference to the facts of eacli particular case. 
The cancellation, must be such as will prevent the stamp being lawfully or 
conscientiously used again. 
A stamp can be as-effectually cancelled by a line drawn across it with the 
object of cancelling it, as by. writing a name or a date across it. 
Mahadeo ’ Kori v. Sheoraj, 1.L.R. 41 All. 169; Ralli v. Caramalii, LL.R. 14 
‘Bom. 102; Virbhadrapabin v, Bhimaji, LL.R. 28 Bom. 432, referred to. : 
The promissory note in suit was stamped with four stamps of ‘the value of 
one anna each in the form of a square, The signature of the defendant firm 
covered and extended beyond the upper two stamps, Underneath the ‘name 
- was airrégular line that crossed the-whole of theleft lower stamp, and ended 
_ in the top left corner, a quarter of.an inch, of the right lower stamp. _ 

Heid, that the last stamp was not effectually cancelled as the line on it, if-the 

stamp was taken out, could be thought ‘to have. been’ made by accident. “As 
each and every stamp on the promissory note must be cancelled, no suit could 
be brought on the promissory note, ear" 

Held further, that the promissory note could not be used as an acknow- 
ledgment of debt under s, 19 of the Limitation Act so as to bring within time a 
suit based upon the original contract of loan. The Promissory note is 

‘admissible in evidence for proof of a collateral matter, suchas en.dorsement 
a a Sa a 


- ® Civil Regular Suit No. 77-of 1936. 
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as proof of payments, but it cannot be used for a collateral purpose, An 
acknowledgment is a collateral purpose, for the proof of an acknowledgment 
depends upon proof of the transaction which has to be acknowledged, 


’ Ashling v. Boon, (1891) 1 Ch. Div. 568; Mulji Lala v. Makaj, 1.L,R, 21 Bom, 
201 ; Natarajuiu v. Subramoniam, 1L.R. 45 Mad. 778; Thaji Reebi v. Pillai, 
LL. R. 30 Mad. 386, referred to. . 


Bhattacharyya for the slaimtifis 
P. K. Basu for the defendants. 


DunkLey, J.—This is a suit for the recovery of the 
principal and interest due on a promissory note. Fora 
suit of so simple a nature the pleadings are long and 
complicated. Three preliminary issues have been 
framed and the arguments of learned counsel have been 
heard on two. of these issues and, in my opinion, the’ 
decision of these issues must be such as to dispose of 
the ‘suit against the plaintifis, The issues in question 
are as follows: - 

“1. Is the promissory note in suit stamped in 
. accordance with law ? 

2. If the promissory note is invalid are-the plain- 
tiffs entitled to sue upon the alleged original 
consideration ?”’ 

The point taken by the defendants out of which the 
first issue arises is that the stamps affixed to the promis- 


_ sory note in suit have not been cancelled as required by 


section 12 of the Indian Stamp Act, and that, therefore, 
the promissory note must be deemed to be unstamped 
under the provisions of sub-section (2) of that section ; 
consequently, under the provisions of section 35 of the 
Stamp Act, no suit can be brought upon it. Section 12 
of the Stamp Act is as follows : . 


mi 1) (a) Whoever ifiees any adhesive stamp to any instrument 
chargeable with duty which has been executed by any 
_ person shall, when affixing such stamp, cancel the 

same so that it cannot be used again ; and 
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(b) whoever executes any instrument on any paper bearing 
an adhesive stamp shall, at the time of execution, 
unless such stamp has been already cancelled in 
manner aforesaid, cancel the same so that it cannot be 
used again. 

(2) Any instrument bearing an adhesive stamp which has 
not been cancelled so that it cannot be used again, 
shall, so far as such stamp is concerned, be deemed to 
be unstamped. 

(3) The person required by sub-section (2) to cancel an 
adhesive stamp may cancel it by writing on or across 
the stamp his name or initials or the name or initials 
of his firm with the true date of his so writing, or in 
any other effectual manner.” 


The promissory note in suit is stamped with four 
stamps each of the value of oneanna. They are affixed 
so as to form a square. Itis conceded on behalf of the 
plaintiffs that, unless each one of these: stamps was 
cancelled as required by the provisions of section 12 of 
the Stamp Act, the instrument must be deemed to be 
unstamped under sub-section (2). It is common 
ground thatthe cancellation; so far as it has been done, 


was done under clause (b) of sub-section (1) by writing 


the name of the firm to which the defendants are.alleged 
to belong across the stamps. This signature begins on 
the paper to the left of the upper two stamps and 
~ continues right across these two stamps on to the paper 
on the right of the stamps. Underneath the name is 
drawn an irregular line which begins on the paper to 
the left of the two lower stamps, tends upwards, crosses 
the whole of the left lower stamp, and ends in 


the top left corner of the right lower stamp. There 


“is about a quarter of an inch only of this line on the 
right lower stamp. It has been urged in-argument on 
behalf of the plaintiffs that this line forms part of the 
ordinary signature of the firm, and I have no doubt that 
-the member of, the firm who wrote the firm name on 
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this document does ordinarily, in, signing that name, 

add such a line underneath it, for the manner in which 
this has been’ written shows that it was written asa 

whole, and*that the line underneath forms part of the 

ordinary method of making the signature ; but I do not 

myself understand the relevancy of this argument. 

The sole point for consideration is whether all four 

stamps have been cancelled as required by the provi- 

sions of section 12. Under-sub-section (3) the stamps 

may be cancelled -- ae 


“by writing on or across the stamp his name or initials or 
the name or initials of his firm with the true date of his so writing, 
or in any other effectual manner.” 


And under sub-sections (1) and-(2) each stamp must 
be “ cancelled so that it cannot-be used again.” The 
effectiveness of the cancellation of-each stamp has 
therefore fo be determined by reference to the question 
whether, if it be removed from this document, it could 
be used again. The two upper stamps are effectively 
cancelled by the writing o1 the name across them. On 
behalf of the plaintiffs it is urged that the lower stamps 
are cancelled by the line which has been drawn across . 
them: For the defendants I have been referred to two 
cases of the Bombay High Court, S. A. Ralli and others 
v. Caramalli Fazal (1), and Virbhadrapabin Adrashapa 
Javli v. Bhimaji Balaji Saraff (2), as authorities for the 
proposition that a stamp cannot be effectively cancelled 


. by Grawing a line or lines across it, and for the plaintiffs 


Mahadeo Kori v. Sheoraj Ram Teli (3), is cited as 
authority for the opposite proposition, namely, that the 
writing of a line across a stamp may amount to an 
effective cancellation. In my. opinion, these, at first 
sight, conflicting authorities are easily reconcilable, and 


(1) (1890) ILL.R. 14 Bom. 102. (2) (1904) I.L.R. 28 Bom: 432. 
(3) (1918) LL.R.41 All.169. 
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in all three cases the judgments merely lay down the 
evident proposition that an elective cancellation of a 
stamp must render the stamp ‘‘so that it cannot be used 
again”, and as Piggot J. observed in Makadeo Kori’s 
case (1), (at page 179), 

“the question whether a particular adhesive stamp has or 
has not been cancelled in a sufficiently effectual manner, so that it 
cannot be used again, is one which must obviously be considered 
with reference to the facts of each particular case.” 


And Walsh J. (at page 182 of the same case), 
observed : 


“*** Whether the requirement of the law as to the 
cancellation of the stamp has or has not been sufficiently met is a 
question to be determined upon examination of the document in 

- each particular case.” 


Iam in entire agreement with the observations . 
these learned Judges to the eiect that the words “ 

that it: cannot be used again” do not imply ae a 
degree of cancellation as would make it physically 
impossible for any dishonest person to make hereafter 
a fraudulent use of the stamp. In my opinion, the 
expression means merely such cancellation ‘as will 
prevent the stamp being lawfully or conscientiously 
used again. The question, to my mind, resolves itself 
into this; if the stamp became detached from the 
‘document to which it has been affixed and came into 
the possession of a person of ordinary honesty and 
prudence could he conscientiously use that stamp again ? 
If that is the correct criterion, then plainly a stamp can 


be as effectually cancelled by a line deliberately drawn: 


across it with the object of cancelling it, as by writing a 
name or a date acress it. Applying this test to the 
promissory note in the present case, I.am prepared to 





(i) (£918} IL.R. 41 All. 169. 
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hold that the lower left stamp has been duly cancelled, 
but not so the lower right stamp. “The circumstances 
pertaining to this stamp are very similar. to those 
appearing iw S, A. Ralli’s case (1), where the only mark 
of cancellation upon one stamp was a small part of the 
first letter of a signature, consisting of a slightly curved 
line. On the right.lower stamp of this promissory note 
there is an ink line about a quarter of an inch long near 


the left top corner. Such aline might easily be made 


by accident on the stamp, and no one seeing this stamp 
separately from the other three would for one moment 
think that it -had ever been used for any purpose. It 


_has been urged that as these four stamps have 


apparently not .been separated along their perforated 
margins, the question of the cancellation of each stamp 
should be considered in reference to the same question - 
‘of cancellation of the others. This is clearly not a 
tenable contention, for section 12 of the Stamp Act 


. plainly requires that each and every stamp should be 


separately cancelled. The question for consideration 
is not whether all these four stamps, looked at together, 
do each and all of them show marks which would 
prevent their being used again, but whether, when each | 
stamp is considered separately, that particular stamp 
shows marks which would prevent its being used again. 
It cannot possibly be held that the right lower stamp 
has been, in the terms of the section, “ cancelled so that 
it cannot be used again.” Consequently, the promissory — 
note must, under sub-section (2) of section 12 of the 
Stamp Act, be deemed to be unstamped and, therefore, 
no suit can be brought upon it. 

In view of my decision on this issue, the plaintiffs 
desire to fall back upon the alleged original considera- 
tion for this promissory note and to base their cause of 
action thereon. But according to the plaint the original 

(1) (1890} LLL.R, 14 Bom, 102. 
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consideration was a loan in cash made on the 18th 
March 1926, and, therefore, the cause of action based 
upon the original contract of loan has long been barred 
by efflux of. time. The argument for the flaintiffs is, 
however, that, although the promissory note in suit has 
been held to be invalid and cannot be sued upon, it can 
be ised as an acknowledgment of liability within the 
terms of section 19 of the Limitation Act. It is 
correctly pointed out that section 19 of the Limitation 
Act prescribes no particular form for an acknowledg- 
ment of debt. It is further urged that, as three of the 
stamps on this- promissory note have been duly 
-cancelled, looked: upon as an acknowledgment of debt 
it is correctly stamped under Article 1 of the First 
Schedule to the Stamp Act. This contention is not 
correct because, even if treated as an acknowledgment, 
the. invalid promissory note contains a promise to pay 
the debt ; but however that may be, I am clearly of 
opinion: that the argument advanced on behalf of the 
plaintiffs is directly contrary to the plain provisions of 
section 35 of the Stamp Act; which enacts that 

“no instrument chargeable with duty shall be admitted in 
evidence for any purpose * * * * , or shall be acted upon, 
ae .. * , unless such instrument is duly stamped.” 

It seems to me that the argument advanced on 
behalf of the plaintiffs, that this promissory noie can be 
used as an acknowledgment of indebtedness so as to 
bring within time a suit based upon the original contract 
of loan, if accepted would in effect amount to allowing 

‘a suit to be brought upon the promissory note itself. 
It is not a question of allowing the promissory note to 
be admitted in evidence merely to. prove some collateral 
matter, but it is a question of using the promissory note 
for the very basis of the action, as without it the action 
obviously could not be brought, and therefore it would 
be “‘acting upon” the promissory note in the strictest 
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sense of that expression. In Ashling v. Boon (1), Keke- 
wich J. observed : aa ee 


“* * * I think that the receipt of money acknowledged, 
by a promissory note is of the tery essence of the promissory note 
itself. It is impossible to read this document partly ag oa 
receipt and partly: as a promissory note. Itisa promissory note 
given for £40 value received, and if I-were to admit it as evidence 
of the receipt of that sum, I should be giving a right to sue for 
this £40 by virtue of this instrument which is a promissory note, 


-notwithstanding that the statute says that it shall not be available 


for any purpose whatever.” 


With these observations I entirely agree. For the - 
plaintiffs the case of Fatechand Harchand v. Kisan (2) 
has been cited as authority for the proposition that 
although ‘an unstamped document cannot be acted 
upon, it can be used for the collateral purpose of show- 
ing an acknowledgment of liability. This case was 
dissented from by a Full Bench of the same Court in 
Mulji Lala and others:v. Lingu Makaji and another 
(3), where the Full Bench held that an acknowledgment 
of a debt cannot, if unstamiped, be given. in evidence 
for any purpose including the purpose of saving limita- 
tion. I have been referred to a number of unreported 
cases, mainly of the Madras High Court, in which it 
has been held that a promissory note which cannot be 
acted upon because it is insufficiently stamped may be 
admissible in evidence so as to save limitation. With 
all due respect to the learned Judges who decided these 
cases, I must dissent from these decisions so far as they 
purport to decide that, in spite of the provisions of 
section 35 of the Stamp Act, an unstamped promissory 
note may be admitted in évidence as an acknowledg- 
ment of debt under section 19 of the. Limitation. Act, 


But these cases are all judgments of a. single Judge 


(1) (1891) 1.Ch. Div. 568, 574. (2) (1893) LL.R. 18 Bom. 614, 
_ 3) (1896) L.L.R. 21 Bom. 201. 
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sitting in appeal or revision, and it appears that the 
learned Judges considered that, in consequence of the 
provisions of section 36 of the Stamp Act, they had no 
authority to question the admissibility in evidence of 
the promissory note, which had. already been admitted 
by the trial Court, and that as the document had been 
admitted in evidence and was on the record they were 
compelled to take it into consideration for what it was 
worth, and the decisions appear to have turned on the 
meaning of the provisions of section 36 rather than on 
the provisions of section 35, However that may be, 
there are two reported decisions of the Madras High 
Court, in Thaji Beebi. and others v. Tirumalaiappa 
Pillai and others (1), and Natarajulu Naicker v. 
Subramoniam. Chettiar and -others (2), in which the 
contrary proposition has been held by a Bench of the 
Court. In iny opinion, the correct rule has been stated 
by Sir Dinshah Mulla i in his work on the Indian Stamp 
Act (2nd Edition; page 113), where he has stated that 
the admissibility of such an unstamped document for 
the proof of any fact turns upon the distinction between 
a collateral purpose and-.a collateral matter. A 
collateral matter is any matter the proof of which 
does not depend upon proof of the transaction, e.g. 
proof of payments which have been made and which 
are endorsed on the promissory note. For this purpose 
the endorsements would be receivable in evidence, as: 
the proof of the payments does not depend upon proof 
of the transaction for which the promissory note was 
given. A collateral purpose is any matter the proof of 
which depends upon proof of the transaction, and an 
acknowledgment of liability is plainly such a collateral 
purpose, because the proof of an acknowledgment.must 
depend upon proof of the transaction which has to be 


(1) (1907) LL.R. 30 Mad, 386. (2) (1922) LL.R. 45 Mad. 778, 784.: 
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acknowledged. The ground upon which the plaintiffs 
desire to introduce the invalid promissory note in suit 
in evidence, namely, as an admission by the defendants 
of their liability, depends-upon proof of the original 
transaction which is evidenced by the invalid promissory 
note. It is consequently a collateral purpose, and 
section 35 of the Stamp Act bars the admission of the 
promissory note in evidence for any such purpose. 
Hence my findings on the two issues are as follows : 
First, that the promissory note is unstamped and, 
therefore, cannot be sued.upon, and, secondly, that a suit 
based upon the-cause of action of the original contract. 
of loan cannot be brought by the plaintiffs because this 
cause of action is barred by limitation. 
The suit of the plaintiffs must therefore fail and is 
dismissed with costs. 
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Res Judicata—Person in possession of land—Title to layd claimed: against 
auction-purchaser of land af Court sale—Land alleged to belong to 
mortgagor —Predecessor’s declaratory suit against mortgagee—Dismissal of — 
declaratory suit—Matters decided in declaratory suit—Discretionary relief 

. —Effect as to res judicata—Specific Relief Act (I. Wid 1877, Se #2—Civit 
Procedure Code (Act V of 1908), s, 11. , 

A person in possession of land and claiming it through her predecessor in 

title who had acquired it by purchase from its former owner has the right to 

set up the litle in defence to a suit by an auction-purchaser at a Court sale held 

cat the instance of a mortgagee who claims the land to belong to a mortgagor, 

his judgment-debtor. She can do so notwithstanding the fact that her 


“predecessor in title had filed a declaratory suit against the mortgagee claiming 


* Special Civil Second Appeals Nos. 46 to 51 of 1936 from the judgments of 
the. District Court of Pyinmana in Civil Appeals Nos. 70—85 of 1935, 
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hat the land was unaffected by his mortgage decree, and the suit had been 
dismissed on appeal by the High Court on the ground that a mere declaratory 
suit under s, 42 of the Specific Relief Act did not lie, and that what would be 
sold at the Court auction would be only the right, title afid interest of the mort- 
gagor (if any) in the land. The decision did not operate as res: judicaia, To 
determine what is barred by res judicata the pleadings and judgment in thé 
declaratory suit must be considered to see what was actually heard and decided, 
and nothing was decided as to the title of the plaintiff when the appeal was dismis- 
sed, A case does not finally decide matters which it expressly leaves untouched 
an@ undecided. Moreover the relief claimed under s, 42 of the Specific Relief 
Act is discretionary and therefore the dismissal of a declaratory suit has not 
necessarily the same effect as the dismissal of one in which property is directly 
claimed. . if 
Ashgar Ali Khan v. Ganesh Das, 44 I.A. 213; Banda Alt v. Gokul Misirs 
LL.R. 34 All. 173; Fateh Singh v. Jagannath, 1.L.R. 47 All. 158; Hook v. 
Administrator-General of Bengal, 1.L.R. 48.Cal. 499; Maharaja Jagabjit Singh 
v. Rajah Sarabjit Singh, 18 LA.165 ; Nanoo Singh v. Anand Singh, LLL.R. 12 
Cal. 291; Parshotam Gir v. Narbada Gir, 26 1.4.175; Sahibzadi Begun v. 
Muhammad Umar, LL.R. 8 Lab. 15 ; Sheosagar Singh v. Sitaram Singh, 24 1A. 
50; T. B. Ramachandra Rao v. A.N.S. Ramachandra Rao, \.L.R. 45 Mad. 320, 
considered, _ 


P. K. Basu for the appellants. 


Clark for the respondents. 


_BaGuLey, J.—This judgment covers the six appeals, 
Nos. 46 to 51 of 1936. The facts that give rise to the 
suits from which the appeals have been filed are as 
follows, On the 21st June 1921 Tha Hlaing and 
Maung An, father and son, executed a mortgage of 
certain property, and on the 29th August they executed 
another mortgage in favour of the $.V.A.R.A. Chettyar 
Firm. The lands mortgaged included the lands which 
are referred to in the suits now under appeal. 

On the Ist November 1922, Daw Hmo, the mother- 
in-law of Maung Tha Hlaing, executed a sale deed of 
the lands now in suit in favour of one Yan Gyaw. On 
the 22nd January 1924 the S.V.A.R.A. Chettyar Firm 
filed a suit on. their mortgages, making as defendants 
Maung An, the legal representatives of Maung. Tha 
Hiaing and the legal representatives of Daw Hmo, 
Yan Gyaw, however, .was not made a party to this 
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mortgage suit, The legal representatives of Daw Hmo 


were joined as the plaintiff firm alleged that Maung An 
was the recognized manager and agent of Daw Hmo 
and she had confirmed the mortgages ; and the plaint 
seems to suggest that the lands were really the property 


of Daw Hmo. A mortgage decree was passed against 
Maung An and against the legal representatives of 


Tha Hlaing. The decree does not say that the suit was 
dismissed as against Daw Hmo’s legal representatives, 


- but there is a finding in the judgment that Daw Hmo 
was not. liable under. the mortgages, and there is a 


further finding of fact that the lands belonged to 
Tha Hlaingand Maung An. The preliminary mortgage 
decree was passed on the 23rd March 1925. 

' On the 6th November 1925 Yan Gyaw filed a suit 
against the S1V.A.R.A. Firm. The suit was headed : 


“Suit for declaration that the land in suit (in. absolute posses- 


gion and enjoyment of this plaintiff) is not liable to sell at the 


instance of the defendant Chettiar in execution of his mortgage 
decree against the mortg: yor.” are 


The plaint sets out that the plaintiff had bought the 


-land by registered deed of sale on the 1st November: 


1922 and had been working it ever'since the date of | 


purchase. It then sets out that the Chettyar firm had 


- filed a ‘mortgage suit and got a mortgage decree without 


impleading Yan Gyaw ; and the prayer is as follows : 


“Wherefore the plaintiff prays for a decree declaring that the 
defendant by his conduct and omission is estopped from denying 


this plaintiff's right to a declaration that the mortgage decree is 
: inoperative as against this biaiatts Tegarding the land in suit, with 


all. costs, ” 

“The learned Judge found that the plaintiff had 
bought the land from Daw Hmo by registered deed 
and ‘that at the time the mortgage suit was filed the 
Chettyar firm had rio knowledge of the purchase. He 
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further held that the plaintiff was not estopped from 1996 
impeaching the decree. The fourth issue was: “Is the Ma Sux 
suit maintainable ?"” but this was not decided because Mavne - 
the learned Judge found that the suit, whether main- S*?* 
tainable or not, ought to be dismissed. The. judgment Ba4svtey, J- 
goes on to point out that the defendant firm had 
obigined a decree against Maung An and Maung Tha 
Hlaing, so that the defendant could only sell the right, 
title and interest of his judgment-debtor, whatever that 
interest might be, and he also indulged in the prophetic | 
remark, which has shown itself to be only too true, 
“The trouble will come, of course, when thé auction 
purchaser tries to get possession’; and the learned 
Judge refused to go into the question of the ownership 
of the land. The suit was accordingly dismissed. 

Yan Gyaw appealed to this Court and his appeal 
was dismissed, The judgment of this Court was a 
short one. In it it is pointed out : 


“ An important conflict of interest had ‘consequently arisen as 

to whether Tha Hlaing and Maung An had legal title in the said 

:-lands or had power and authority from Daw Hmo to encumber 
them.” . 


‘The judgment then states : 


_ “The plaintiff-appellant, however, endeavoured to get a cheap 
decision by bringing a declaratory suit under section 42 of the 
Specific Relief Act for a bare declaration. The plaint, which is 
badly drawn, does not raise the real vital question at issue 
between the parties, but asked for a declaration that the 
defendant-respondent by his conduct and omission is estopped 
from denying plaintiff's right toa declaration: that the mortgage 
‘decree is inoperative as against plaintiff regarding the land 
in suit.” 


From this condemnation of the plaintiff I must 
tespectfully dissociate myself... Yan Gyaw was then in 
possession of the land and a declaratory suit properly 
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drawn up was the only remedy which he could seek’ 


for, and it was a remedy which he was entitled to ask 
for. The bad-drafting of the plaint was entirely the 
fault of his legal adviser. The appeal was, in the end, 
dismissed ; but there is a statement in the judgment 


“It seems clear to us that as the appellant was not a parte 
the mortgage suit he is not bound by it and respondent can pi 
sell in pursuance of his mortgage decree the right title and intereat 
of his judgment-debtors. If they had no right, title or interest, 
appellant is not affected. If they had, then there was. an 
incumbrance on the property at the time of appellant's purchase 
pee Seas by which he would probably have been bound. " 


The appeal was then dismissed. 

After- this’ Yan Gyaw died and the lands passed 
into the hands of his widow and son, Ma Seik and 
Khin Maung, and they remained in possession. The 
appeal in the declaratory suit was decided on the 21st. 
June 1927 ; but there were many delays before execution 
was proceéded with, and all this time Ma Seik and 
Khin Maung remained in possession through their | 
tenants. Ultimately the lands were put up for sale 
under the mortgage decree and bought by San Pe. 
He tried to get actual possession, but was resisted by 
the tenants. So he was given, what was termed,,. . 
symbolic possession ; in other words, it would seem he 
was told that the lands were there and he could do 
what he liked with them. 

' Then, on various datcs between the 2nd and 7th of 
February, San Pe instead of suing for possession of the 
lands,. filed a series of suits against the tenants for 
recovering all the rents which they had to pay under 
their leases to Ma Seik, and Ma Seik and Khin Maung 


.were joined as parties. The tenants defended the suits 


and Ma Seik and Khin ‘Maung also put in a dofence, 
They denied that the lands belonged to. the judgment- 


1937] | RANGOON LAW REPORTS. 


debtors in the mortgage suit. They asserted that they 


were the owners in possession and had leaséd out their 
own lands to. the tenants. They further asserted that 
they and Yan Gyaw had been in: possession for more 


than twelve years previous to the date of filing the suit. 


These are the main defences. 
The cases were tried together. For some reason, 
no'fisue was framed as to whether the lands belonged 


to the judgment- -debtors in the mortgage suit, but there 


was one issue : 


“ Whether the third and fourth defendants ine is, Ma Seik 
and Khin Mauny) are the true and legal owners of the tends and 
have beet in poeeeeny of the lands in question for over twelve 
years?” 


‘The other issues wore all issues of fact with which 


it is unnecessary now to deal, The trial Court, with 
regard to the issue about the ownership of the land, 
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‘found that Ma Seik and Khin Maung were the true and ; 


legal owners of the land and had been in possession for 
over twelve years. In direct: contradiction to this 
finding, however, he found, on-another issue, ‘that the 
judgment-debtors in the mortgage suit had a: saleable 
interest in the land and he further found, with regard 
to an issue about res judicata. : 


“T need not answer the second part of that issue more than 


that U Yan Gyaw’s declaration suit is not baered to the present 
suit.” 


In the end he dismissed ‘tiie suits as seen the. 


tenants, but decreed them to the extent of one-fourth 
of the claim against Ma Seik and Khin Maung. 

Appeals by both sides followed. San: Pe objected 
to the apportioning of lhe rents as between himself 


and Ma. Seik; he asked for decrees against the 
tenant. defen teats, as well as against Ma: Seik and: 
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Khin Maung ; he objected that the question of title was 
not relevant in the appeal, and that in any event the 
question of title. was res judicata by reason of the 


declaratory suit of 1925. The learned District Judge held 
that the Township Judge was wrong in apportioning the 


profits ; he held that San Pe had no claim against the 


tenants, unless he could show that the tenants had not 
paid their rents to Ma Seik ; he held that the questi of 
title was relevant and fat if Ma Seik succeeded in - 
showing that she had a better title to the property than 
the judgment-debtors then she would obviously be 


- entitled to all the profits from the property ; and he held. 


that the matter of title was res judicata by virtue of the , 
decision in the declaratory suit of 1925. The appeals 
of ‘Ma Seik and her son were dismissed and San Pe’s 


- were allowed, as the learned Judge held that San Pe 


was entitled to the whole of the rent due from the tenants 
to Ma Seik and: Khin Maung. Ma Seik and Khin Mating 
have, in consequence, filed the present appeals. 
The first question for decision, of course, is whether 
the question of title as between San Pe, who has 
bought the right, title and interest of Maung An and 


_ Tha Hlaing as it existed at the time of the execution of 


the original mortgage, on the one hand, and Ma Seik and 
her son on the other hand, is res judicata by virtué of 
the decision in the declaratory suit ; and it is rather 
remarkable | that although .many reported decisions 
havé been placed before me no case has been quoted 
in which the facts are im the slightest degree the same 
as the facts in the present case, in whic, after a suit 
for adeclaration based upon the title of the plaintiff 


has failed without the question of title having been 


gone into at all, it has been held that in subsequent 
litigation. between the parties, or their legal represen- 
tatives, ‘the question of title must be held to be 
res judicata.: 
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. Iwill deal first with the cases quoted by the 
appellant. The first case is Maharaja Jagabjit Singh v. 
Rajah ‘Sarabjit Singh-(1). In this case the appellant 
got a decree for village A. Possession was given when 
the lands were not demarcated. He then sued the 
respondent again for some lands under the allegation 
that they belonged to village B, but this suit was 
dismissed because the lands were not in village B. 
After this he got the land demarcated and it was found 
that some of the land which he had referred to as being 
in village B-were actually in village A, which had been 
adjudged to him by the first decree. He then sued 
+o recover these lands and was met with the plea that 
his claim to them had been dismissed when he sued for 
them as belonging to village B. The Judicial Com- 
mittee found that the plea of res judicata set up and 


allowed by the lower Court was not good, and on page 


176 of the report is the statement : re 


“When a decree einialy ‘dismisses a suit, it is necessary to 
look at the pleadings and judgment to see what were the points 
actually heard and decided. i 


This passage seems to me to ‘be of importance. In 


the present case the declaratory suit was simply: 


ae 


BAGULEY,.J. 


dismissed ; so it is necessary to look at the -pleadings . 


and judgment to see what was decided. 

In Sheosagar Singh v. Sitaram Singh (2) it was 
held that when in’ a suit to have it declared that the 
defendant was not the son of*A it appeared that in a. 
former suit, between the same parties the issue so raised 


had been decided against the’ plaintiffs by the first 
Court, but the High Court concurred in dismissing 
that. suit as not properly constituted, ‘withholding any, 
<lecision of the i issue then raised, the issue had not 
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been “heard and finally decided” and. was not res. 
judicata under section 13 of the then Civil Procedure 
Code. In the former suit the Subordinate Judge had 
heard and decided the point, but the appeal from that 
decision destroyed the finality of that decision. .The 
judgment of the lower Court was superseded by the 
judgment of the Court of Appeal and the only thing 
finally decided by the appellate Court was that in a. 
suit constituted as the suit of 1885 was constituted. 
no decision ought to have been pronounced upon. 
the merits, and as no decision ought to have been: 
pronounced there was no’‘final decision by any Court. 


In Par shotam Gir v. . Nar bada Gir (1) the headnote 
is as follows : 


ies ‘Where a former shit between the same parties in the same 
Court and for the same relief resulted in a decree of dismissal,, 
the judgment leaving it open to the plaintiff to bring’ a fresh suit. 
-and leaving ‘ untouchec and undecided all matters’ affecting the-. 
tights of the parties : Held that such a decree did not constitute- 


' ves judicata either under the general law or under section’ 13 of 
Act XIV of 1882, not being a final decision of the suit,” 


and, at page 182 of the report, occurs the passage : 


“ Ti would be a contradiction in terms to say that the Court. 
had finally decided matters which it expressly . left ‘ untouched: 
and undecided.’” 

In Ashgar Ali Khan v. ‘Baresh Das (2) the appel- 
lant, in pursuance of a déed of dissolution of partnership,. 
executed a bond for the payment of a sum of money to: 
the respondent. He sued to set aside the bond on the: 
ground of fraudulent misrepresentation as to the: 
amount due. The trial Judge and, on appeal, the- 
District-Judge, held that the alleged fraud was not 
established and dismissed the suit. Upon. a further’ 
appeal to the Judicial Commissioner it was held,. 


(1) (1899): 26 IA. 175, (2) (1917) 44 LA, 213. 
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miko entering into the merits, that the appellant eid 
could not avoid the bond as he did nof claim to avoid M4 owe 
the deed. In a subsequent suit by the respondent Mauna 
-upon the bond tlie appellant raised as a defence the coe 
same case of fraud. It was held that the issue raised BActte%J 
“by the defence was not res judicata since the matter 

had not been “ finally decided.” On page 216 of the 

report occurs the passage : 


_.. “The matter in issue in the present suit is no doubt the same 
as in the defendant’s own action. It is clear however that, 
although the two first Courts had found against his allegation, the 
‘final Court of Appeal refused to determine the issue. Section 10 
' of the Regulation creates an estoppel by judgment only when the 
“matter in issue’ has been ‘ finally decided.’ ”’ 


Those are all decisions of the Privy Council, but 
some: other cases.of lesser authority have also been 
‘quoted. In Kotasseri Exhuthassan Veetil Sankaran 
Nambi v. Kanholi Ilathil’ Devaki’ Antherjenam (1) it 
‘was held by a Bench of the Madras High Court that the 
dismissal of a suit on the ground of non-joinder of 
‘parties cannot be treated as inv olving a decision on all 
‘the points that could possibly arise in the suit. The 
points cannot in such a case be said -to be heard 
and finally decided within the meaning of section 11 
of the Civil Procedure Codé and no question of 
res judicata can- Silos ie arise on’ the basis of that- 
‘decision. 

In- Banda Ali Vv, ” Gobel’ Misir (2) it was held that a 
dismissal of a suit for an injunction in respect of certain 
property upon. the ground that the plaintiff has not 
proved his possession of the property in respect of 
which the injunction is sought, is not a. bat te a 
subsequent suit for :possession of the same Penpenty 


1) 43 M.LY.572, ..° - = (2) (1912) LL.R. 34 All. 173. 
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1936 In this case reference is made to several older cases 
Ma Sex. after considering which it is stated : 
v. 


ee. “These cases clearly show that it has ice the well 


ie ee established practice of this Court not to dismiss a suit for 

Bascuey,J. possession merely on the ground. that a previous suit had been 
brought for a declaration of title and aia on the ground of*. 
the plaintiff not being in possession. ty 


This is interesting and must be remembered wher 
considering the case of the respondent, which is based 
n “constructive res judicata’, if the expression may be 
used. . 
The same point was raised and decided in the same 
sense in Nanoo Singh Monda v. Anand Singh Monda 
(1), and these decisions, if followed, willbe fatal to the 
contention of the plaintiff that in such a case he who 
brings a suit for a declaration must sue in that casé for 
“every relief that he can possibly obtain based on his — 
title to the land, and if he chooses to sue for part only 
of his reliefs every other relief which he might have 
joined in a suit relating fo his title to the land must be 
held to have been heard and decided against him. 
As against these cases the respondent relies on the 
passage in Vinayak Sivrao Dighe v. pian Banas 
(2): | 


“The plea of res judicata applies, except in special cases, 

‘not only to points upon which the Court was actually required by — 

- the parties to form an opinion.and pronounce a judgment, but to - 

every point which properly belonged to the subject of litigation 

and which the parties exercising reasonabie diligence might have: 
“br ought forward at the time.” 


The facts in this case, however, are quite different. It 
was a suit in which the plaintiffs sued to redeem a 
mortgage. They were ordered to pay a certain sum 
within six months. They did so and got possession. 





“() (1885) LER. 12-Cal, 291, (2) (1902) LER. 26 Bom, 661, 667. 
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In the meanwhile the defendants had preferred an 
appeal and after the plaintiffs had got possession the 
appellate Court decided that they had to pay a larger 
sum. This balance was paid’within the time allowed. 
Subsequently a suit was filed for profits of the mortgaged 
property between the date when the plaintiffs had 
obtained possession and the date when they had paid 
the full amount ordered bythe Court. It was held that 
thé matter was barred by res judicata. The dictum 
relied on is, of course, a general one, but the decision 
in this case merely shows that when it is a case of 


redeeming a mortgage if the Court decides the amount . 


which has got to be paid without having had any claim 
made for mesne profits, which would affect the amount 
which the plaintiff would have to pay to redeem, a 
supplementary suit cannot be filed to ask the Court to 
make an order, which in effect would-be increasing the 
amount which had to be paid to obtain possession. 
Reference for the respondent was also made to 


Mussammat Sahibzadi Begum v. Muhammad Umar (1), 


which points out that the rule of res judicata is not 
confined to the provisions of section 11 of the Code, but 
may be invoked under general principles of law. In 
this connection reference may also be made to Hook v. 
Administrator-Gencrai of Bengal (2), a Privy Council 
decision, and 7. B. Ramachandra Rao v. A. N. S. 
Ramachandra Rao (3), another Privy Council decision, 
in which, at page. 331, occurs the passage : 

“ The ‘principle which prevents the same. case being twice 
‘litigated is of general application and is not limited by the ee 
words of the Code in this respect. 


~ Another Privy Council decision which is also 


referred to is Fateh Singh v. Jagannath Bakhsh Singh (4). 


(1) (1926) LL.R. 8 Lah. 15. * (3) (1922) LL.R. 45 Mad. 320. 
(2) (1921) ILL.R. 48 Cal. 499. (4) (1924) LL:R..47 All. 158. 
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This was.a case in which the appellants brought a suit 
to set aside a gift made by a Hindu widow out of her | 
husband’s estate against her presumptive heirs. The 
suit was dismissed and’ they: subsequently brought 
another suit 10 recover a share in the samt property, 


basing their claim ona family custom. ‘It was held that 


the subsequent suit was barred by res judicata because 
the appellants should have put forward in their first suit 
every ground upon which they. could claim an interest 


.in the land for which they were suing. 


Considering all these cases it seerus to me that 
Ma Seik cannot be held to be debarred from proving her 
title by res judicaia. As I have pointed out, Vinayak 
Sivrao Bighe v. Dattatraya Gopal (1), was a case on 
facts entirely different to thé present one. Mussarmmat 
Sahibzadi Begum v. Muhammad Umar (2), Hook v. 
Administrator-General of Bengal (3), and T. B. Rama- 


-handra Rao v. A. N. S. Ramachandra Rao (4), 


merely lay down the general rule while Fateh Singh 
v.. Jagannath Bakhsh Singh (5), shows that iffa plaintiff 
brings a suit to recover property, he has got to join in 
that suit every ground of attack which is open to him 
for getting possession of that property or part of it, On 
the other hand, the cases cited by the appellant seem 
to be nearer the point. 

' .With regard to the case of Maharaja fs auabfit Singh 
y. Rajah Sarabjit Singh (6), this lays down something 
which seems to benefit the appellant. “To see what. is 
barred by res judicata, we have got to look to the 
pleadings and judgment to see what was actually heard 
and decided, and in the present’ case it is clear that 
nothing was. decided by this Court.in appeal. with 





{1) (1902) LL.R, 26 Bom. 661, 667. (4) (1922) LL.R. 45 Mad. 320, 
(2) (1926) LL.R. 8 Lah. 15, (5) (1924) LL.B. 47-All. 158. 
(3) {1921) LL.B. 48 Cal. 499: + (6) (1891) 18 L.A. 165. 
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regard. io. the plaintiff's title- when the appeal in the 
former declaratory suit was dismissed. In fact, the 
jearned Judges clearly pointed out that the §.V.A.R.A, 
Firm could only sell the right, title and interest of their 
‘judgment-debtors, and if Yan Gyaw had any right, 
title and interest in the property mortgaged, that would 
not be affected by the sale. 

Parshotam Gir v. Narbada Gir (1), also helps the 
appellant by the passage : 


“It would be a contradiction i in terms to say that the Court 
had finally decided matters which it expressly left ‘ untouched and 
undecided . ie 


Ashgar Ali Khan v. Ganesh. Das (2), Kotasseri 
Exhuthassan Veetil Sankaran Nambi v. Kanholi IHathil 
-Devaki Antherjenam (3), Banda Ali v. Gokul Misir (4) 
and -Nanoo Singh Monda v. Anand Singh Monda (5), 
-are all.cases in which the suit was dismissed for some 
‘formal defect without the matters in controversy being 
finally decided. As I apprehend, however, Mr. Clark’s 
main reliance was on the ‘constructive ‘ 


res judicata.” 
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His argument was that the former declaratory suit was. . 


‘based on U Yan Gyaw’s title and the cloud cast upon 
it by the existence of a decree, apparently over the same 
‘land on the allegation that it belonged to Tha Hlaing 
and Maung An. He argued that on the cause of 
action U Yan Gyaw ought to have brought a suit for a 
_ declaration that the land was his and was unaffected by 
the moitgage-decree. As he brought a suit for a 
different declaration and lost that, he could never again 
bring a suit for any declaration on.that same cause. of 
action, and he then argued that as a suit fora proper 


declaration would be dismissed, it must be held that | 


(1) (1899) 26 LA. 175, (3) 43 M.L.J. 572. 
- (2) (1917) 44 LA. 213. (4) (1911) LL.R. 34 AlL-173, 
_ 45) (1885) LL.B. 12 Cal. 291.: . 
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U=Yan Gyaw had no title. With this reasoning I 
cannot agree. No doubt Yan Gyaw could not bring. 
any other suit for a declaration, but that does not, in 
my Opinion, prevent him of his successors from setting 
up the title as a defence in a different case. No one is. 


‘bound to bring a suit for a declaration under section 42,, 


Specific Relief Act, and if a-man does so and shows 
that he has got the legal ‘character or right to any 
property that he claims, the Court is not bound to make 
the declaration he asks for: Ma Htay v. U Tha Hline. 
(1). Supposing in this case U Yan Gyaw had asked 


for a proper declaration and had proved his title but 


nevertheless the Court in its discretion refused to give 
him the declaration he asked for;-could-st-be'suggested 
that that would’ operate as rés judicata and prevent him 
from ever afterwards raising his title as a defence ? 
The cases.of Banda Ali v. Gokul Misir (2), and Nanoo 
Singh-Monda v. Anand Singh Monda (3), both seem 
to point to the fact that the dismissal of a suit brought 
under section 42, Specific Relief Act, does not have 
quite the same effect as the dismissal of suits claiming 
property directly or suits of a like nature. 

I would, therefore, hold that Ma Seik is not debarred 
from setting up her title by reason of res judicata. — 

It is, therefore, now necessary to’ look into the 


question of whether Ma Seik and Khin Maung have 


proved that they have gota title to the land in question, ; 


[His Lordship found: tat they had praved iheit 


claim, allowed the appeals, and directed that San Pe’s_ 


suits for rents be dismissed with .costs.] - 





+ (t) (1924) LL.R..2.Ran. 649. (2) (1911) LLR. 34 Ali, 173. 
(3)-(1885) 1..R. 12 Cal. 291. : 
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ORIGINAL CIVIL. 


Before Mr. Justice Sen, 


SERENE COWASJEE 
v. 
N. M. COWASJEE anpD OTHERS.* 


Residential purtoses, land sold for—Ercction and use of acommunily hall 
Social and ceremonial functions—Use of a residential area— Material, 
_ social and spiritual needs of residents—Breack of covenant—Plaintiff's 
' knowledge of and acquiescence in building of hall—Injunction. : 
‘In’ a conveyance of Jand in Rangoon there was a covenant as follows; “ It 
is agreed and declared that as the site hereby sold falls within the 
residential area its use shall. be restricted to residential purposes and that in the 
utilization of the land hereby sold the area allotted to the dwelling house 
together with out-houses shall be about an acre,” Adjoining this site there 
were two other plots which the vendor had conveyed to the purchaser without 
any covenant as to user. The purchaser conveyed these sites measuring 
3-282 acres by way of gift to the Parsee community’and a community hall, a 
Spacious and imposing building, was erected thereon, The hall was.used for 
social and ceremonial purposes, 
The plaintiff (vendor) sought an injunction restricting the use of the hall as 
such, and in the alternative claimed damages for depreciation in value of her 
surrounding lands. It was-in evidence that the plaintiff's advocate who 


prepared the-draft conveyance told the purchaser that by the clause it was - 


intended that the land should not be used for industrial purposes, Prior to the 
sale of the land to the purchaser, the plaintiff was willing to sell it toa school, 


andin advertising the sites for sale, the plaintiff: specially invited tennis and } 


recreation clubs to buy ihem. 

Held, that the erection of the community hall and its use as such was s tok 
a breach of the covenant, A residential area, besides containing dwelling 
houses, must contain buildings that would supply the material, social and 
spiritual needs of the residents, The hall was not different from a club, school 
or hotel so that it could be excluded from the term “ residential area.” The 


‘second part of the covenant simply meant that if a dwelling house was . 


constructed, it was not to be within a lesser area than an acre, 


Held on the evidence that the plaintiff had full, knowledge that the site would 


be’ used for the erection of a community hall and of the use to which it would 

‘be put, and had acquiesced in its coristruction and was therefore disentitled to- 
an injunction. Held furtker that the hall enhanced the mene of the locality and 
80 no case for damages was made out, si 


“Sayers v. Collyer, 28 Ch. Div. 103, referred to. 








: * Civil Regular Suit No. 176 of 1935. 
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Aiyang ar for the plaintiff. 
Clark for the defendants. 


SEN, J.—The Merwanji Cowasjee Hall in Campbell 
Road is the Community. Hall of the Parsees and is an 
imposing structure built’ within a compound of 3°282. 
acres. The land on which this building stands was 
gifted to the Trustees of.the Parsee Fire Temple Trust 
by Mr. N. M. Cowasjee; one“6fthe Trustees of the 


‘Trust, for the construction of the Hall. 


The plaintiff is the widow, executrix and sole 
beneficiary of the late’ Mr. Bomanjee Cowasjee of 
Rangoon who owned inter alia a large estate of land and 
buildings approached by Tower Lane from Park Road 


‘on the one side and from Campbell Road on the other 


and the land of the Community Hall prigr to.1931 
formed part of this estate. The coloured plan in 
Exhibit D shows the extent of the plotting of the estate 
of the late Mr. B. Cowasjee and it also shows a number 
of houses on the northern side standing upon the 
adjoining estate belonging to Mr. N. M. Cowasjece, the 
first. defendant. It appears that after the death of the 


late Mr. B. Cowasjee his widow the plaintiff entrusted 


Mr. F. W. Gooch: with the management and sale of the 
properties of the estate and also appointed him as her 


-attorney. ~ 


Mrs. B. Cowasjee has been permanently. residing in 


‘London since about 1923 and Mr. Gooch was also a 
‘resident of London. In or about 1930 Mr. Gooch was 


sent out to Rangoon as such‘attorney. Shoitly after 


‘his arrival in Rangoon Mr. Gooch alleged that the first 
‘defendant chad encroached upon the.land of his uncle, 


:the ‘late. Mr. B, Cowasjee. The encroachment com- 


plained of was an intermittent encroachment along the 


common boundary of the two estates. With a view to 
‘putting an end. to: this. dispute the. first defendant, 
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although he denied the encroachment, purchased from 
the plaintiff through Mr. Gooch sites 1 and 2 measuring 
1°7 acres and 1°048 acres respectively {as shown in the 
coloured map) bya conveyance dated 31st January 1931. 
Site 1 was low lying ground and included a tank some 
12 to 15 feet deep extending over the major portion of 


the site. After purchasing site 1 and 2 the first | 


defendant commenced reclamation work on site 1 
with the object of filling up the tank and the low lying 
land. He discovered that he needed more earth for 
his reclamation work and so -he- purchased through 
Mr. Gooch site No. 5 measuring 1°308.acres on the 
10th March 1931.: In.the conveyance of sites 1 and 2 
there is no special covenant, but the conveyance of site 
5 contains the following covenant, namely : 


- “Tt is agreed and declared that-as the Henaee: sold falls 

- within the fesidential area its use shall be restricted to residential 
purposes and that in the utilization of the fand hereby sold the 
area allotted to the dwelling house WoREtnce with out-houses shall 
be about an acre.” - 


The first defendant gifted tothe Parsee Trust the wioie 
of site 5 and portions of site 1.and 2 measuring in all 
3°282 acres. The Trustees of the Trust constructed the 
Community Hall on this site,. The foundation stone 
was laid on the 22nd August 1933 and the building was 
completed by- early 1934. The Hall stands mostly, if 
not wholly, on site No. 5. The plaintiff has instituted 


this suit against the Trustees .of the Parsee Trust in. 


whom the Community Hall is vested’for an injunction 


to. restrain the use of the Hall as such, upon the basis: 


that .there has been a breach of the covenant “ that 


the site sold should only be used for erecting a building’ 
thereon which should only. be. used: for residential: 
purposes” as set out. in paragraph 11 of. the. 


plaint. 
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The defendants contend : 
(a) that the covenant in question was intended to prevent 
the-use of the site for talsiee purposes and meant 


. nothing more ; 
- (b) that the Hall does not offend against the covenant ; 
(c) that there is residential accommodation in the H all’; 
(d) that there has a acquiescence on the part of the 


plaintiff ; : 
(é) that the plaintiff i is not entitled to an iaganction in “any 


event ; and 
-(f) that no damages have been sustained. 


| The laine as an alternative to an injanction has 
claimed Rs. 10,000 as damages being the estimated 
depreciation in the value of the. SOMES sites. 2, 3, 5,6 
and 9. 
The following i issues were framed: 
. (1) Has there been a breach of the covenant in 
the deed of March.1931? | 
_ (2) Has the plaintiff acquiesced in such br each ; ;it 
SO, does such acquiescence disentitle her to the: reliefs 
claimed in this suit ? ; 
(3) Is the plaintiff estopped from asking for the. 
reliefs in suit ? 
(4) Is the plaintiff entitled to an injunction in suit ? 
(5) If not, in the alternative, is the plaintiff 


entitled to damages for the. reasons set out in the 


plaint and if so to. what amount ? 

_ * Orie of the matiers for determination in this case is 
the'meaning to be attached to the expression “ residen- 
tial purposes.” The dictionary meaning of “residen- 
tial;” is “of or pertaining to residence or residents,’’ 
The first defendant states that it was intended by 


~“‘ residential” that thé land should not be used for 


industrial purpcses‘and nothing more and that it was so. 


tated‘ to’ him by :Miss Dantra, Barrister-at-Law, who 


was acting for Mrs. Cowasjee and had prepared the 
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draft conveyance. ‘The first defendant stated that ‘be 
objected to the insertion of this clause as there was no 
similar clause in the conveyance of lots land 2. He 
says that he ultimately accepted Miss Dantra’s assurance 
as he had no.intention of erecting a structure thereon 
for industrial purposes. 

It is not disputed that Miss Dantra prepared the draft 
artd although she was not the constituted attorney of 
Mrs. Cowasjee she was in close communication with 
Mr. Gooch. and was admittedly an advocate acting for 
the plaintiff. I accept the evidence of Mr. Cowasjee 
but. I do not propose to decide this issue merely upon 
this consideration, There is absence of authority on 
‘this subject but if we consider the relevant facts and 
the surrounding circumstances it is impossible to attach 
to this covenant the narrow meaning which I am asked 
to accept by the learned advocate for the plaintiff. 

It must be remembered that sites.1 and 2 had been 
sold without any restrictive covenant. If the Hall had 
been constructed on sites 1 and 2 no objection could 
have been raised. It is even possible that sites 1 and 2 
could have been used: for industrial purposes with 
impunity. To my mind the absence of any covenant 
as to sites 1. and’ 2 militates against a narrow construc- 
_ tion of the covenant in dispute.: I agree with the 
learned advocate for. ihe plaintiff that the covenant 
must be read‘ as a whole, but the language of the 
covenant is, not so clear as not to raise a substantial 
doubt as to its scope and. effect. “To my mind it is 
evident upon a natural interpretation of the covenant 
that the use of the land was restricted to résidential 
- purposes because the site sold fell within a residential 
area, and it is therefore important to consider: whether 


a Community. Hall is a building which. can find no 
place in.a residential area. ~ Now taking the town-of 
Rangoon - itself,;. it must be. admitted. that the. 
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Cantonments constitute a residential area and yet within 
that area are to be found churches, clubs, medical 


institutions, a hotel and even schools. I have evidence 


before me which'I accept that Mr. Gooch prior to the 
sale to the first defendant was willing to sell plot No. 5 
in question to a school. Is a Community Hall so 


different from a club, school or hotel that it could be 


excluded from the term.“ residential area’? I think 
the answer is clearly in the negative. 

Learned counsel for the Trustees has aanfeptiad 
with considerable force that residential areas must of 
necessity contain within themselves buildings used 
partly. or in whole to cater to the material, social and 
spiritual needs of the residents. I am satisfied whatever 
may..be ,the ullimate limits of the expressions 
“residential area” and “use shall be restricted to- 
residential purposes ” the Community Hall falls within 


. those expressions, The second part Of the covenant to: 


my mind means simply this that.if a dwelling. house is. 
constructed it shall not be within a lesser area than 


-one acre; I may say at once that the langutige of the 


whole covenant is-such as to suggest a set form. rather 
than a special covenant relevant toa particular site. 

For instance there is nothing in the body of the deed 
with reference to “the dwelling house.” .It may be 
due to inexpert draftsmanship, but be that as it-may,. 


‘the resultis in effect a covenant which cannot be 


construed against the Trustees in this case. 

The covenant is the contract between the parties 
and it is relevant for me to consider what meaning. the 
plaintiff herself attached to this covenant. Mr. Gooch 
had introduced the covenant when he was in Rangoon.. 
After his return to England he was in close touch with 
Mrs. Cowasjee. He used to discuss her letters received. 
by her from her agents in Rangoon and he would him- 


self type the replies-which she would approve and sign. 
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Exhibit M is a letter written by Mrs. Cowasjee to her 
selling agents in Rangoon, Messrs. Balthazar & Sons, 
-and is dated the 5th December 1933. In that letter 
speaking of the Community Hall she says : 

“T thank you for the interest you have shown in the matter of 
preserving the amenities of ‘ The Retreat’ and in reply I would 
say that having eold Site five for building purposes I can hardly 
object to the Parsee Community or anyone else putting a 
Community Hall on it provided it is used in such a way as not to 
be a nuisance to other residents on the Estate.” 

Then against in Exhibit 2 which is addressed to the 
second defendant and is dated the 17th October 1934 
sho writes : 

“Another question I am asking Mr. Gooch to look into is the 
New: Parsee’Hall, Of course I know that a Parsee building was 
being-erected:on.one of my sites sold to Mr. N. M. Cowasjee but 
it is only quite recently thag it has come-to my knowledge that its 

“activities ’ would be such as would amount to a breach of the 
terms under which the land was sold.” ; 

_I hold on all the evidence before me that the 
erection and use of the Community Hall is not:a 
. breach of the covenant and the letters quoted above 

confirm the view of the Court that the plaintiff never 
intended to contract that no Community Hall should 
be erected upon site 5 and the plaintiff could not have 
intended, and in fact. did not intend; to divorce the 
Hall itself from its normal use. She objected to such 
use of it.as would constitute a nuisance, but this action 

is not founded upon nuisance. 

It was urged before me that no building would be 
within the covenant unless persons were in: actual 
residence. On. behalf of the Trustees it is pointed 
out that at page 2 of the catalogue prepared by 
Mr. Gooch, Exhibit D, a special invitation is made to 
tennis.and similar recreation clubs to.purchase or take 
on ae sites similar to site 5. If it be true as 


157 


1936 
SERENE 
CowasJEE 
v. 
N.M. 
COWASIEE. 


SEN, J. 


158 


1936 
. SERENE ~ 
aii 


N, ML. 
COWASIEE. 


—_— 


SEN, J. 


RANGOON LAW REPORTS. [1937 


Mr. Gooch says. that the covenant in question was to 


appear in every: conveyance then there would be an 
inherent inconsistency. Mr. Gooch counters the point 
by saying that he would insist on residential accom- 
modation but refuses to answer the question whether 


_actuak residence was necessary and thereby failed 


to support the very foundation of his case. The 
Trustees have proved that there are living rooms 
in the Community Hall which could be occupied and 
used whenever required although they are not now so 
used. My finding on the first issue should dispose 
of the’ case, but in case J am wrong I propose fo answer 
the other issues which have been raised. ; 

The next issue of importance is whether the plaintiff 
as by acquiescence disentitled herself to any relief in ~ 
the suit. There could be no acquiescence unless the 


plaintiff knew the position at the time of acquiescence,’ 


but if there has been acquiescence, it will be an answer © 
to the suit as has been held in Sayers v. Collyer (1). 

On the question of acquiescence an examination 
of the correspondence is material.. The letters of 


Mrs. Cowasjee were written by Mr. Gooch and approved - 
and signed by her. Mr. Hormasji was her agent from | 


May 1931 to July 1933. Miss Dantra was joint agent 
with ‘Mr. Hormasji and thereafter her sole agent. 
Balthazar &-Sons were her sélling agents. In or 
about August 1932 the first defendant expressed his. 
intention of gifting 2 acres of land to the Trust and 
Mr. Hormasji, his co-Trustee and agent of Mrs. Cowas- 
jee, wrote to her as follows on the 10th October 1932, 
(Exhibit E). 


[ His Lordship held that this letter and other 
correspondence showed.that the plaintiff was informed 
that a hall with a garden would be built onthe land and 


(1) 28 Ch. Div. 103. 
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used for Parsee ceremonials and functions whose nature 
and characier were familiar to the plaintiff. In two of 
her letters the plaintiff approved of the building and 
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added that it would. add to the amenities of the adjacent fe ye 


sites. His Lordship held that the plaintiff had full 
knowledge of the facts, and by her acquiescence was not 
entitled to an injunction. 

His Lordship discussed the evidence as to damages- 
The plaintiff alleged that she had difficulty in getting 
purchasers for sites near the hall and on account of 
it. His Lordship held that there was no evidence to 
support the allegation and that the defendants had 
successfully established that the hall had . enhanced 
the value of the locality. His Lordship a the 


suit- with costs. ] 


CRIMINAL REVISION. 
Before Mr, Justice M. ya Bu, 


.D. K. NATH -s. P. K. NATH." 


Complaint—Compensation for frivolous cba paint !—Dulty to examine all the 
witnesses producca. by complainant—Refusal to issue commission to examine 


a wilness—Legality of discharge—Criminal Procedure Code (Act V of 1898),. 


. $s, 250, 252, 


_A magistrate examined all the witnesses produced by the complainant who 
had charged the accused with an offence punishable under s. 380 of the Penal 
Code. The magistrate refused to issue a commission to examine a witness for 
the complainant residing in India on the ground that his evidence was net 
material. On the evidence before him the magistrate held that the complaint 
was frivolous, discharged:the accused and awarded him compensation nder 
-S, 250 of the Criminal Procedure Code. The complainant applied to the High 

- Court for revision on the ground that all the evidence he wanted to adduce had 
not becn'taken by the Court. 

Held, that the magistrate had taken-all the evidence that was produced by 
the complainant, and had rightly refused toissue 2 commission and therefore 
his order of discharge was legal and the order for compensation valid. 

Shwe Zin v. Maung Tun Hla, 1 LB, 44, referred to. 
Parthasarathi-v. A yvar, LL.R. 51 Mad. 337, distinguished. 
* Criminal Revision No. 564B of 1936 from ‘the order of the Second 
- Additional Magistrale of Rangoon in. Criminal Regular Trial. No. 87 of 1936. 
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Mya Bu, J.—This matter comes to: this Court on a 
reference by the Sessions Judge of Hanthawaddy under 


-section 438 of the Criminal Procedure Code. The 


reference was made upon the application of the 
petitioner, D. K. Nath, against whom an order under 
section 250 (1) of the Criminal Procedure Code had 
been made by the Second Additional Magistrate of 
Rangoon in the prosecution launched by the petitioner 
against the respondent, P. K. Nath, upon a complaint 
for an offence punishable under section 380 of the 
Indian Penal Code. The Magistrate having taken the 
evidence of all the witnesses who were produced by 
the petitioner made an order of discharge of the 
respondent and ordered the petitioner to pay compen-. 
sation of Rs. 50 upon the ground that his complaint 


_ was false and vexatious. 


It is not contended that upon the facts of the case. 
this Court should, in revision, interfere with the 
findings arrived at by the Magistrate upon the evidence: 
-but the petitioner’s application has been prosecuted on ~ 
the ground that itis only after the examination of all 
the witnesses that the complainant wanted to examine 
the Magistrate could, in law, come to the conclusion 
that the case was folve and vexatious. * | 

‘What happened in this. case is that. in the first . 
list of witnesses filed by the petitioner on the 9th April, 
1936, he mentioned the names of six witnesses, but in 
a later list filed by him on the 7th May, 1936, he 
‘mentioned the names of four additional witnesses: on 


‘the 12th May four witnesses of the first list and three 


of the second. list—seven witnesses in all—were 
examined, two witnesses of the first list and one of the 


“second list being absent. *One of the witnesses — 


mentioned in the second list was a man named 
“I. “M. Nath, and he was one of the absentees.on the 12th 
May: The Court directed issue of fresh summons to 
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the three: absent witnesses. On the 30th May, 1936, 
a third list containing only one witness named Abdul 
Rasid was filed and summons was issued for his 
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attendance. On the 5th June, when the case was called mya Bu,-J. 


on for hearing, Abdul Rasid was the only one present, 
while two of the witnesses of the first list and T. M. Nath 
of the second list, who were absent on the 12th May, 
were unserved, The evidence of Abdul Rasid was 
duly: taken and the learned advocate for the petitioner 
waived the examination of the three witnesses but 
asked that T. M. Nath might be examined on. commis- 
sion in Chittagong. In support of his request he stated 
certain grounds which, the learned Magistrate rightly 
held, did not show that T. M. Nath’s evidence would 
be material to the fate of the prosecution. These are 
the circumstances under which it is complained on 
behalf of the petitioner that all the evidence the 
complainant wanted to adduce had not been taken by 
the Court, and it is upon this ground that the order for 
payment of compensation has been challenged relying 
on the authority of Parthasarathi Naicker v. T. Krishna- 
swami Ayyar (1), in which a single Judge of the 
Madras High Court, in a case where a Magistrate after 
hearing only five of the prosecution witnesses and 
without taking the rest of the evidence, as he thought 
that the remaining witnéSses would not materially 
help the case, discharged the accused and awarded 
compensation to him, held, that it was only after the 
examination of all the evidence that .the. complainant 
wanted io adduce that the Magistrate could come to 
the conclusion that the case was false and vexatious 
and award compensation under section 250 of the 
Criminal Procedure Code. Upon the facts of that 
particular case I have no reason to doubt the correctness 


(1) (1927) I.L.R. 51 Mad. 337. 
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of that decision: but the clause: “it was only after 


_ the examination of all the evidence that the complainant 


wanted to adduce”’, in my opinion, with all respect, 


_puts the matter too broadly. 


In Shwe Zin and Queen-Empress v. Maung Tun Hla 
and three others (1), which arose. out of a summons 
case in which after examining the complainant and one 
witness ahd without examining the other witnesses 
offered by the complainant, which the Magistrate was 
bound to do under section 244 of the Criminal Proce- 
dure Code, the Magistrate discharged the accused 
person and ordered the complainant to pay compensa- 
tion under section 250 of the Criminal Procedure Code, 
it was held that the provisions of section 250 could only 
be applied when the discharge or acquittal was legal. 
Thig; I have no doubt, is correct. . 

The sole criterion, therefore, is whether is order. 
of discharge in this case was legaj, and it turns upon 
whether the Magistrate before making his order of 
discharge exaniined the withesses tendered on behalf of 
the prosecution, which he was bound to-do under 


- section 252 of the Criminal Procedure Code; under 


which the Magistrate shall take alt: stich’ évidence as 
imay be produced in support of the prosecution. In 
the present case it is perfectly clear that the Magistrate 
took all the evidence thaf’ was produced by or oni 


behalf of the complainant. It cannot be said that the 


othission té issue a commission for the examination of 
T. M. Nath, or; to be more accufate, the omission on 
the part of the Second Additional Magistrate to move 
the District Magistrate for issue of a commission for the 
exantinatién of T. M. Nath at«Chitlagong, was a refusal 
to take the evidetice which was produced iti support of 
the prosecution. Evidence taketi on commission is 


() ELBR. 44: 
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not evidence until it is received in the case and, in my 
opinion, it is not correct to say that when a Magistrate, 
for sufficient reasons, refuses to issue a commission, or 
to move the District Magistrate for issue of a commis- 
sion for the examination of a witness in a criminal 
trial, he has refused, or omitted, to take the evidence 
produced in support of the prosecution. If it be 
otherwise, a cunning complainant will always be able 
to safeguard himseif not only against the risk of 


an order under section 250 of the Criminal Procedure’ 


Code being made against him but also even against the 
likelihood of an order of discharge of the accused by 
including in his list of witnesses the name of an 
unimportant or fictitious witness living at a great 
distance from the Court whose evidence cannot but be 
' taken on commission at great expense and inconvenience 
fo the Court and to the accused person. 
_. .In my opinion, the order of discharge is perfectly 
legal in the present case, and accordingly there is no 
legitimate ground: of invalidity of the order under 
section 250 of the Criminal Procedure Code. 
In the result I direct that the petitioner's application 
for revision be dismissed, and the order for compensa- 
_ tion under section 250 of the Cririinal Procedure 
Code maintained. 
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APPELLATE CIVIL. 


Before Mr. Justice Leach. 


MA- WE. GYAN v. MAUNG THAN BYU.* 


Decree for restitution of conjugal rights—Enjorcemenl—Sale of attached 
property—Period of attach'ment—Compensation to decree-holder— Decree 
not @ money decree—Sale before expiry of period: of aitachment—Salc a 
nullity—A pplication for restoration of property—Limitation—Decree against ° 
minor—No guardian-ad-litem—Civil Procedure Code (Act V of 1908) O, 21, 
r. 32 (3)— Limitation Act {1X of 1908), Sch. I, arls, 166, 181. 

' The Code of Civil Procedure does not empower the Court tochangea 
decree for the restituticn of conjugal rights intoa décree for the payment of 
money, All that it empowers the Court to do is to selithe property-attached and 
out of the proceeds allow the decree-holder compensation. But this-is subject 
to the condition that the attachment must have been in force for a period of | 
three months {or for such other period not exceeding twelve months as_ the 
Court may - -have decided) ‘in accordance with the provisions of O. 21, x 32 
{3) of the Civil Procedure Code as amended by this Corrt. 


A Court has no jurisdiction to order the sale of the property before the ~ 
period of attachment for three months has elapsed. The sale in such a case is 
‘a nullity. : 

Raghunath Das v. Sundar Das, 41 LA. 251, referred to. 

’ Art. 166 of the Limitation Act applies when it is necessary to have a formal ~ 
order setting aside the sale, but where the sale itself is a nullity and the owner 


‘applies for the return of the property art. 181 applies. 


A decree obtained against a minor defendant who is not represented by 


“2 guardian-ad-litem i is also a nullity. 


Sein Tun Aung for the appellant. 
No appearance for the respondent. 


Lreacn, J.—On the 3rd December, 1934, in Suit 
‘No. 93 ‘of 1934 of the Township. Court of Myebon 
the respondent obtained a decree for restitution of 
conjugal rights against the appellant whom he had 
married in 1931. On the 4th December, 1934, the 
respondent applied to execute the decree and on the Ist 


February, 1935, certain property belonging to the 





‘* Civil Second Appeal-No. 259 of 1936 from the order of the District Court 
of Kyaukpyu in Civil Misc. Appeal No. 2 of 1936. : 


1937] RANGOON LAW REPORTS. 


appellant was attached. On the 28th February, 1935, 
the costs due to the respondent under the decree were 
paid into Court and were withdrawn by him. The 
appellant did not, however, return to her husband and 
on the 4th April, 1934, the.. Court ordered a sale 
prociamation to issue, treating the decree as a money 
decree for the payment of Rs. 1,000. The Township 
Courf greatly erred in so doing. On the 22nd July, 
1935, the auction took place and the decree-hclder was 
declared to be the purchaser of the property for the 
sum of Rs. 1,000. On the 26th August, 1935, the 
Court passed an order confirming the sale. 

On.the 5th March, 1936, the appellant filed an 
application in which she asked that the sale be set aside 
and the property be restored to her. The Township 
Court dismissed the application, holding that the case 
was governed by Article 166 of the Limitation Act, 
which provides that the period of limitation for an 
application to set aside a sale in execution of a decree 
‘Shall be one month from thé date ofsale. The appel- 
lant appealed to the District Court of Kyaukpyu, but the 
District Court dismissed the appeal, agreeing with the 
view of the Township Court that Article 166 applied. 
The appellant contends that the Courts below have 
erred in applying Article 166 and ihat the article which 
governs the case is Article 181, which prescribes a 
period of limitation of three y&irs. For reasons which 
I shall state I consider that the appellant’s contentions 
are well founded. - 

In the first place it is necessary to examine certain of 
the provisions of Order XXI, rule 32; of the Code of 
Civil Procedure. Sub-rule (1) of that-gule provides that 
where the person against whom a decree for restitution 
of conjugal rights has been passed has had an oppor- 


tunity of obeying the decree and has wilfully failed to ~ 


obey it the decree may-be enforced by the attachment 
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of his property. ‘Sub-rule. (3), as amended by this 
Court under its powers,’ states that where any attach- 
ment under sub-rule (1) has remained in force for three 
months or for such further* period. not exceeding one 
year in the whole, as may be fixed by the Court on the 
application of the judgmént-debtor, if the judgment- 
debtor has not obeyed the decree and the decree-holder 
has applied to have the attached property sola, the 
property may be-sold and out of the proceeds the 
Court may award to-the decree-holder such compen- 
sation as it thinks fit and shall pay the balance, if any, to 
the judgment-debtor on his application. The Code of. 
Civil Procedure does not empower the Court to change 
a decree for the restitution of conjugal rights into a 
decree for the payment of money. All that it empowers 


-the Court fo do is to sell the property attached and 
-out of the proceeds allow the decree-holder compeén- 


sation. But this is subject to the condition that the 
attachment must have been in forcé for a period of three 


‘months or for such further period not exceeding twelve 


months as the Court may have decided. In this case 
the Township Court ordered the property to be sold 


-before it had been under attachment for three months, 


wrongly treating the decree as being one for the pay- 
ment of money. The Court had no jurisdiction to 
order the property to be sold in the circumstances and 
the sale was, therefore, void for want of jurisdiction. It 
was not a matter of mere irregularity which would 
render the sale voidable if action were taken in. time. 
The Court had no jurisdiction to order.the sale to take 
place and the sale was, therefore, ab initio a nullity. If 
authority is wanted for this view it is to be found in 
Raghunath Das Vv. Sundar Das Khetri (1). That case 0 
reference to Order XXI, rule 22, of the: Code of Civi 
Procedure, but the principle involved is: the same 
(1) (1914) 41 LA, 251 ; LL.R. 42-Cal. 72. 
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Order’ XXI, rale 22 provides that where’an application 
for execution is made more than one year after the date 
of the decree (this Court has fixed the period at three 


months), the Court executing the decree shall issue a. 


notice to the person againt whom execution is applied 


for, requiring him to show cause on a date to be fixed. 


why the decree should not be executed against him. 
In Raghunath Das v. Sundar Das Khetri (1) their 
Lordships of the Privy Council expressly approved of 
the decision of the Calcutta High Court in Gopal 


Chunder Chatterjee v. Gunamoni Dasi (2), where it was 


held that the issuing of the notice was a condition 
- precedent to the execution of the decree. In other words 

the giving of notice was necessary to confer jurisdiction 
- on the Court to order execution. 

There being no jurisdiction in the Township Court 
to sell, it could give no title to the. property to the 
respondent and there being no valid sale, it is not neces- 
sary for the appellant to apply to have the sale set aside. 
If it were necessary Article 166 of the Limitation Act 
would constitute an insurmountable obstacle: At one 
time. there was a conflict between the Calcutta High 


Court and the Madras High Court on the question | 


_whether: Article 166 applied to an application made 


‘under section 47: of the Code of Civil Procedure. In. 


Satish Chandra Kanungoe v. Nishi Chandra Dutta (3) a 
Bench of the Calcutta High Court held that an applica- 
tion under ‘section 47 of the Code of Civil Procedure 
for setting aside the sale of a property on the ground 
that it did not belong to’ the original judgment-debtor 


was governed by Article 166 and not by Article ‘81. ; 


Tes 


an pe nuedae by a judgment-debtor. ‘See Seshagiri 


Rao v. Srinivasa Rao (4) and. Rajagopala. Ayyar v.— 





_ (1) (1914) 44 LA, 251; LL.R. 42 Cal. 72, (3) (1919) LL.R, 46 Cal, 975, 
(2) (1892) I.L.R. 20 Cal. 370. |... 4) (1919) LL.R. 43 Mad. 313, 
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Ramanujachariar (1. The controversy -was, however, 
settled by an,amendment of the Act in 1927 which had 
the effect of making Article 166 applicable to applications 
of this nature by judgment-debtors. But it is obvigus that’ 
Article 166 can only apply where it is necessary to Have 
a formal order setting aside the sale. It is. clearly not 
necessary here as the sale was a nullity. It was only 
necessary for the appellant to ask the Court to order the 
respondent to deliver back to her the property on the 
ground that he had obtained no title to it arid (hig 
what she asked for in her application, Its true thar 
she'also asked that the sale be set asid: , this prayer 
was not required and. does not affect thé’ real nature of 
the application. When. properly construed the appli- 
cation is one for an order directing the respond 
deliver to her her own property on the ground that there 
was no valid-sale. An application of this nature’ comes, 
within Article 181 and is, therefore, within time. 

-When she gave evidence the appellant swore that - 
her age was 17 years and this was not challenged. She 
was, therefore, a minor -and a guardian-ad- litem 
ought to have been’ appointed under the provisions of 
Order XXXII rule 3 of the Code of. Civil Procedure, 
The-Court cannot dispense with the appointment of a 
guardian-ad-litem of a minor defendant.and a-decree 
passed against a minor who is not properly*represented 
is a nullity. This provides an additional ground for 
ordering the property of the appellant to be restored 
to her. 

Forthe reasons indicated, the appeal will be sai 
and the appellant put. in possession of the property, 
She is entitled to costs fot omy in this Court but in 
the Courts below. The decree will embody an order 
to this effect. I fix advocate’s costs in this Court at 
three gold mohurs. is 

(1) (1923) LLJR. 47 Mad. 288. 
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CRIMINAL REVISION. 


Before Sir Ernest H, Goodinan Roberts, Kt. Chief I vai and 
Mr. Justice Leach. 


KING-EMPEROR v. BO THIN.* 
Enhancement of seutence—Lenient sentence by Sessions Court—High Court's 
power in revision~Seutence of death—Benefit ofthe lenient sentence, 
Where a Sessions Judge passes a more lenient sentence in contravention of 
the. rulings of flaw which’ are laid down from time to time for the guidance 


of those dealing with criminal cases, the High Court will interfere and will 
enhance the sentence in a proper case. 


In a murder case if the sentence of death is the only possible sentence’ 


which ought to have been passed-but was not passed, the High Court would 


ordinarily enhance the sentence, It may however in the circumstances of the ; 


case allow the accused the benefit of the lenient sentence. 


‘Emperor. Mangal Naran, 1L.R, 49°Bom, 450; 10 re Gunduthalayan, LLR, 


53-Mad. $85; Nga. Tun Min v, King-Emperor, Cr, Ap, No. 1026 of 1934, High 
Court Rangoon, referred to. 
Mauug U vy. The Quecen-Empress, P. rs L.B. 112, overruled. 


Lambert (Assistant Government Advocate) for the 
Crown. 


Maung Maung for thé accused. 


- Roserts, C.J.—This is an appeal by one Nga Bo Thin 


who was convicted by the Additional Sessions Judge of. 


Pakdkku on the 11th November last of the murder of 
his sister Ma Tha E, and the appellant has been called 


upon to show cause why the sentence of transportation - 


for life passed upon him should not be enhanced. 

The facts are quite simple. The appellant went 
out in a cart to cut fuel with his sister-and. a friend: in 
the same cart; and three more carts.accompanied them, 





* Criminal Revision No. 26A of 1937 and Criminal Appeal No, 4 of 1937 
_ from the order of :the Additional: Sessions Judge of Pak6ékku: in Sessions Triat 
No. 24 of 1936, 
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The appellant slept throughout the night, and an 
attempt was made when they arrived at their destina- 
tion in the early hours of the. morning to wake him. 
It is not quite certain what was said between the 
parties, butit- appears” ‘ abundantly clear that when 
Bo Thin was successfully waked the first thing he did was 
to strike a brutal and.,ferocious blow at his. sister who 


fell into the arms of Ma Ngwe Yi and died shortly after- 


There was a.large gaping. wound in the neck and the: 
spinal column: was completely severed. Very great force 
must have been used to inflict this injury. ‘There was 


“no real suggestion of provocation although it was said 


that the appellant might have been angered at navn 
been woken up. . 

~~ But the point was seriously ee that he inflicted 
these irijuries in a semi-conscious condition without any 
knowledge of what he was doing at all. It.is clear that 


before the blow was struck Ma Tha E- said to him “ It 


is between an elder and a younger : otherwise I ‘would 
like ‘to kick you down.” Sich a remark must have 
been made in answer to something said by the appel- 
lant. There can be little doubt that he knew what he 
was doing at the time he struck this blow, although 
it is true that there was no premeditation and he must 
have. inflicted it within a very few seconds of being 
awakened. He ran away into the jungle san was net 
pags wegen till two days later... 

..The learned. Additional Sessions Judge in passing 
iene referred fo the case of Maung U v. The Queen- 
Enapress.(1).. 1 desire to say that the reasons given for 
refraining froim passing:the death sentence in that. case 
can no-longer-be regarded asthe law in Burma, and the 
caseis of doubtful authority for most of the propositions 
contained in, it, The Additional | Sessions Judge ought, 






soa oman 


(1) PJ.LB.112 
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in my opinion, to have passed the death sentence in 
this case, but that does not mean that the Court now 
will alter his decision. It is desirable to say quite 
clearly that where a Sessions Judge passes a more 
lenient sentence in contravention of the rulings of law 
which are laid down from time to time for the guidance 
of those dealing ‘with criminal cases, this Court will 
interfere and will enhance the sentence. At the same 
time in this particular instance we think that we should 
not interfere. There was an absence of premeditation, 
not such, we think, as to make it wrong to pass the 
‘death sentence, but such as might well have weighed 
with other authorities in exercising clemency: three 
months have elapsed during which the appellanf has 
believed that his life would be spared: the learned 
Assistant Government Advocate does not press upon us 
ito enhance the seritence : and we are in agreement with 
the decisions in Emperor v. Mangal Naran (1) and In re 
‘Gunduthalayan (a\ Thalian (2), and also with some 
observations’ of Baguley J., which were concurred in 


‘by Ba U J., in Nga Tun Min v. King-Emperor (3) in 


which he says : 

_ Legally I can see no justification for not i imposing the death 
‘penalty. It does not, however, necessarily follow that this Court 
must enhance the sentefice in revision. It is recognized that a 
‘person: -who: has; even wrongly, got the benefit of a lenient 
-sentence at his trial, may sometimes be allowed to benefit by his, 
good fortune, provided the ee passed is one which is 
legal.” — 


That case seems to be somewhat similar to the ‘case. 
under review, and I am accordingly of opinion that 
whilst confirming the conviction for murder we should 


wefuse to enhance the sentence but leave it unaltered. 
_ LEACH, J. ~~I agree. 





(1) (1924) LL.R. 49 Bota. st - (2) (1929) LR. 53 Mad. 585. 
*. (3) Gr. Ap-No. 1026 of 1934, H.C. Ran, 
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INCOME-TAX REFERENCE. 


Before Sir Ernest H. Goodman Roberts Kt., Chief Jestice, Mr. Justice Leach.. 
and Mr, Justice Mackney. 


THE COMMISSIONER OF INCOME-TAX, BURMA. 
v. 


HAJEE MOHAMED HAJEE OOSMAN.* 


Income-lan—Assessee resident in Native State—Rice-business in Colombo— 


‘Agent of assessec with office in Rangoon—Part of rice bought in, and’ 
exported from Rangoon—Liability to tax on profits—Business connection— 
Income-tax Act (XI of 1922), s. 42 (1). i 

In the case of an assessee who resides out of British India all profits or 
gains accruing to him, even indirectly, through his business connection in 
Burma must be deemed to be income arising within British India and charge 
able to income-tax as such, 

The assessee was a resident of a Native State and carried on rice business: 
jn Colombo. Part of the rice sold in Colombo was purchased from time to- 
time by his agent stationed in Rangoon and shipped to Colombo. Ald that 
the assessee was liable on the profit made on rice shipped from Burma under: 


. $42 (1) of the Income-tax Act. 


Kalyanwala for the assessee.. The assessee resides 
and carries on business outside British India.’ He has. 
a business connection in Burma and can only be 
assessed on that portion of the profits which is attribut- 
able to his business connection in’ Burma. The 
Commissioner of Income-tax, Burma v. Steel Bros. & 
Co., Lid. (1), at p. 653, last paragraph ; Rogers Pyatt 

Shellac Co. v. Secretary of State for India (2). 
_ The only portion of the profits which can be stated’ 
to have arisen through the business: connection im 
Burma is the notional commission which the ‘assessee 
would have to pay had he employed a general 

* Civil Reference No. 1 of 1937. . > : 

(1) LL-R.3 Ran. 614, (2) LL.R. 52 Cal. 1. 
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commission agent here and not maintained an office 
in Rangoon. 


Tun Byu ( Assistant Government Advocate ) for the 
‘Crown was not called upon. 


_ *Roserts, C.J.—In this case the Commissioner of 
Income-tax has referred to the High Court in accordance 
‘with the provisions of section 66 (2) of the Indian 
Income-tax Act (XI of 1922) the following question : 


“Whether in the circumstances. of this case the assessee’s 
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Profits made in Ceylon on the sale of rice purchased in Burma are . 


assessable under section 42 (1) of the Indian Income-tax’ Act, 
1922.” 


The facts of the case may be stated very shortly. 


‘The assessee, one Hajee Mohamed Hajee Oosman, 


lives in Kathiawar, outside British India, and he 


‘carries on a business in Colombo where rice is sold and 
--where he makes a-profit. Part of the rice so sold in his 
business'in Colombo is purchased by him or by his agent 
at an. office kept on his behalf at Rangoon where 
purchases of rice from time to time are made and the 
Tice exported to Colombo for the purpose of re-sale. In 
these circumstances it is conceded by the learned 
advocate for the assessee—and he could have obviously 
taken no other course than do so—that the appellant 
maintained.a business connection in British India, and 
the shori point which we are asked is whether his 
profits made. in Ceylon on the sale of rice purcliased 
in. Burma are assessable under section 42 (1) of the 
Act. Looking at the section and sub-section it is 
manifest that in the case of the assessee who resides 
out of British India all profits or gains accruing to 
him, even indirectly, through his business connection 
in Burma must be deemed to be income arising within 
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British India and chargeable to income-tax as such,. 
and I would therefore answer the question propounded 


_in the affirmative. 


, Leacu, J.—I agree. 


Mackn#®, J.—I agree. 


INCOME-TAX REFERENCE. 


Before Sir Erucst H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Leach, 
and Mr. Justice Mackucy.. 


THE COMMISSIONER OF INCOME-TAX, BURMA. 
v. 
P.V.R.M. VISALAKSHI ACHL* 


Income-lax—Money lender residing and carrying on business outside British’ 
India—Isolated loans to persousin Brilish India—“* Business connection ”’— 
Income-tax Act (XI of ce s. 42 aE ts by ee eee to 
begin. ’ 

A-person residing and carrying on money-lending buiness in a Native 
State and making single loans to three or four persons residing or carrying om 
business in British India only once in the course of the assessment year cannot 
be said to have a business connection in British India within the meaning of 
s. 42 (1) of the Income-tax Act. The mere fact that.a business transaction like: 
aloan takes place: between {wo parties does not mean that a-business connec- 
fion has also been established between them. Business connection means an 
adventure or ‘concern in the nature of trade, commerce or manufacture with 
which a person is connected, and isolated loan transactions entered into outside: 
British India do not come within the purview of the section. 


The Commissioner of Income-tax, Bombay v. sien) Ebrahim & as, 


- LL.R.,60 Bom, 172, followed. 


Commissioner of Income-tax, Bombay v. Saiiay Trust Corporation, LL.R. $2: 


Bom. 702; LL:R. ‘54 Bom, 216, distinguished, 


When at the instance of the assessee the Commissioner of -Income-tax 


“refers 2 question. of law to the High Court under s. 66 (2). of the Act, the 


assessee, has normally the right to begin, Only i in special circumstances, the: 
‘Commissioner may be marsh first. 





Civil Reference No. 9 of 1936. 
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Board of Revenue, Madras v, Ramanadhan Chetty, LL.R. 43 Mad. 75; Re John 
& Co., ULAR. 43 All, 139; Killing vali Tea Co. v. Secretary of State for India, 
LL.R. 43 Cal. 139, referred to. : 


Clark for the assessee. The items in Schedule B 
are not assessable to British Indian income tax. 
They represent profits from loans made outside 
British India, and such profits cannot bé@said to have 
accrued or arisen in British India. The only 
question is whether these profits can be “deemed to 
have accrued or arisen” in British India within the 
meaning of s. 42 (1) of the Income-tax Act. To 
make that sub-section applicable it must be shown 


(1) that the person sought to be: assessed resides . 


outside British India, (2) that he has a business 


connection in British India and (3) that the profits - 


arose or accrued to him through such business 
connection. é 

In .this case, the assessee had ‘no business 
connection in ‘British India.so far as these loans’ are 
concerned. She only made two or three loans to 
different persons and this cannot constitute a 
“ business connection’ with each borrower. The Act 
uses the term “ business connection ” advisedly, in order 
to distinguish it from “ business relation” or “ business 
transaction.” A man may have several dealings with 
a single person, but the circumstances ‘may be such 
that even then. there is no ee connection 
between’ the two. Moreover s. 42. (1) ee the 
agent responsible as assesseé. : _ , ae 

The Commissioner of Income-tax v. Currigibhoy 
~Ebrahim & Sons (1) would govern: the decision in this 
case. The transactions were isolated ones and ‘it 
was held that’ such transactions cannot establish 4 
business connection: See also The Commissioner of 
Income-tax.v. Bombay Trust Corporation (2); Rogers 


(ij LLR. 60 Bom.-702, (2) LL.R. $2 Bom.-702 -LLR. 54 Bom. 216. 
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Pyatt Shellac Co. v. Secretary of State for India 
(1); and Commissioner of Income-tax v. Remington 
Typewriter Co. <2). 


Lambert (Assistant Government Advocate) for the’ 
Crown. Annexure “C” to the ofder of reference 
shows that the assessee carries on a regular business. of 
lending money to persons in British India. S. 42 (1) 
of the Act is a charging section and is not merely a 
machinery SeooOn; and the words “shall be deemed 
to accrue or arise” are very significant. The section 


‘is not confined to cases where an agent of the non- | 
‘resident principal catries on business in British 


India on behalf of the non-resident principal. It has 
a wider application. The Commissioner of Income-_ 
tax v. Messrs. Steel Bros. (3). See also The Oriental 
Investment Corporation, Lid. v. The Commissioner of 
Income-tax, Bombay (4); MacLaine & Co. v. Eccoit. 


(5) ; E. & P. Gavazai v. H.M. Inspector of Taxes (6). 


Rogerts, C.J.—This is a reference made by the 
Commissioner of Income Tax to the High Court under 
section 66 (2) of the Indian Income Tax Act, 1922, for 
the determination of a question of law. 

The Assessee P.V.R.M. Visalakshi Achi resides 
in¥Royavaram, Pudukotta State, outside British India 
and carries on the business of a money lender. 

First she carries on this business -in Pudukotta 
and she lends money to persons in Burma. Some of 
these loans took place in Burma and accordingly the 
profits arising from them were assessed to income tax 
under section 4 (1) of the Act. These items are 
enumerated i in Schedule A and they do not nial the 





subject matter of any existing dispute. 


(1) LL.R. 52 Cal. 1. , 4 7 LTC, 211. 
(2) SBLA.42° (5; 10°T.c. 481, 582, 
(3) LL.R-3-Ran,614, “(6-10 T.C. 698: 
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‘Secondly other loans’ have been made by the 
assessee outside British India altogether, three to 
residents in British India and oné to a non- 
resident who nevertheless has a business in British 
India and has used the loan in question in that business. 
The profits arising from these loans were assessed under 
section 42 (1) of the Act and the items are enumerated 


in Schedule B. “The assessee contended that section | 


42 (1) did not ap 
‘Section 42 (1 Age the Act runs as follows : 


' “Tn the case of any person residing out of British India, all 
profits or gains accruing or arising to such person, whether directly 
or indirectly, through or from any business connection or property 
in British India shall be deemed to be income accruing or 
arising within British India and shall be chargeable to income tax 
in the name of the agent of any such person, and such agent shall 
be deemed to be for all the purposes of a Act, the assessee in 
respect of such income tax.” : 


It is .admitted that the respondent resides in 
Pudukotta. The sole question is whether the items in 
Schedule B must be deemed to be income accruing or 
arising within British India : for that purpose it is neces- 
sary to see whether they accrue or arise, directly or 
indirectly through or from any business connection or 
property in British India. The question propounded 
is: 


‘Whether there was any material before the Income. Tax 
Officer upon which he could find that the sum of Rs. 2,048-6-0 or 
‘any part of it accrued or arose to the assessee, whether directly or 
indirectly, through-or from a business connection in British India 
and as such was assessable to income tax for the year 1934-5. 
ander section 42 (1) of the Act ?. 


In addition to her. own money lending business in 
Pudukotta the respondent was aiso a partner in the 
P.V. Bogale money lending firm-at Pyapon ‘in -Burma:. 


There is no evidence whatever that the loans made: to: 
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the persons mentioned in Schedule B were effected 
through or from the business connection which the 
assessee had as a partner in the P.V. Bogale firm. 
Arising from her business connection as a partner in 
the P.V..Bogale firm the respondent might lend money 
outside British India to persons residing in British 
India or for use in.their businesses in British India, 
and if there were evidence that she did.so, she would 


Clearly be liable to assessment for income tax purposes: 


on the profits of such loans. But it is not contended 


here that the loans had anything to do with the business 


connection which the respondent had with the P.V. 


‘Bogale firm even in an indirect manner. The persons 


who borrowed from her outside British India are not 
shown to have done-so because ane was a partner in the 
P.V. Bogale firm. 

Apart from the P.V. Bogale ste did the respondent 
have any business connection in British India from 
which the profits on these loans accrued or arose? 
The answer to this question must depend on the 
interpretation of the phrase “ business connection ” in 
section 42 (Z) of the Act: 

Now it is clear that there must. bé a business in 
British India from which the business connection arises, 
and the Commissioner’s case is that the respondent 
carried on a money lending business and lent money to 
many persons in Burma then a part of British India, 
and that from this business the business connection 
arose. It is contended that when a person carries on 
the business of lending money each loan emanates from 
a business cénnection with the borrower. If this con-+ 


tention is right then the words “ business’ transaction ” 


might aptly have been used in the Act. But the mere: 
fact of a business transaction having taken place between 
two patties does not; to my mind, show:that a business 
connection;has also been. established . between them. 
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“In the Commissioner of Income Tax v. Bombay Trust 
Corporation (1), the Hongkong Trust Corporation lent 
deposits to the Bombay Company amounting to over 
15 crores annually, this was about 16 times the paid up 
capital of the Bombay Company ; there appears to have 
been no security and it was held on a review of the facts 
that a business connection had been established. On 
the other hand in The Commissioner of Incoine Tax v. 
Curriimbhoy Ebrahim and Sons (2), their Lordships of 
the Privy Council held that where the Nizam of 
Hyderabad (residing out of British India) in an isolated 
transaction lent money to the respondents in Bombay 


no business connection within the meaning of section 


42 (1) had been established. The Nizam was not carry- 
ing on the business of a money lender in British India 
or in Hyderabad, and thus there was no business from 
which a business connection might arise. In the 
present case the respondent was ‘carrying on the 
business of a money lender and the question is wheiher 
a business connection arose from it. There is nothing 
in the Letter of Reference to show that these loans 
were other than isolated transactions between the 
parties: True there may have been many loan transac- 
tions between persons in Burma and the respondent, 
but there is no evidence of a course of dealing between 
the respondent and these particular borrowers (using 
the words of Sir George Rankin at page 180) :“‘ Such 
as might fairly be described as a business connéction 
previously ‘subsisting betweeri them.” Sir George 
Rankin remarked that the mere fact that Messrs. Currim- 
: bhoy Ebrahim and Sons used the loan from the Nizam 
in connection with their own business did not bring the 
"Nizam any nearer to being a person who hada business 
connection i in British: India. It. was not shown that he 


(1) (1928) 1.L.R, 52 Bom. 702 ; 1929) LLR. 54: Bom. 216. 
(2) (1935) LL.R. 60°Bom: 172, as 
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had any interest direct or indirect with the respondent 
company. Similar observations might be applied to 
the present casé.. 

It is contended that in Annexure C to the Letter of 
Reference it is shown that the Assistant Commissioner 
of Income Tax found as a fact that “appellant makes 
contracts with these Chettyar firms to finance them” 
and that that shows she has a business connection with 
them. In one sense anyone who lends money to 


another is financing that other person, but I cannot find 
_that such a series of loans were advanced, or that the 
_intérest taken by the lender in the borrower's business 


was such, as to constitute a course of dealing amount- 
ing to a business connection wi the firms enumerated 
in Schedule B. 

The other authorities cited to us, Oriental I puicdenbest 
Corporation, Limited, Bombay v. Commissioner of 
Income Tax (1) and Income Tax Commissioner v. 
Remington Typewriter Company, Bombay (2), are very 
different from the present case, among the distinguish- 


- ing features being. in the first case the amount of the 


loan and the fact that it remained outstanding, and in 


- the second the mutual interest of the two typewriter — 


companies concerned. I would answer the question 
propounded in the negative. 

There remains one other matter. Mr. Clark for the 
respondents claimed the right to be heard first. When - 
an assessee is aggrieved the Commissioner is bound to 
refer the question in dispute to the High Court for 
determination and I am of«the opinion that the practice 
laid down in Board of Revenue of Madras v. Raina- 
nadhan Chetty (3), should be followed and. that the 
assessee should normally be heard first. 1 do not say 
that. circumstances might never arise in which it might 





(1) 7 LTC. 211. (21: (1930) 58 LA: 42, 
(3) (1919) LL.R, 43 Mad. 75. 


1937] RANGOON LAW. REPORTS. 


be desirable to hear the Commissioner of Income Tax 
first, but the Madras practice is in conformity with that 
of the Calcutta and Allahabad High Courts [see Killing 
Valley Tea Company v. Secretary of State for India (1), 
Re John & Co. (2)] and good reason should be shown 
before any departure is made from it. 

The Commissioner of Income Tax must pay the 
costs of this reference, 20 gold mohurs and in addition 
the Rs. 100 deposited under section 66 {2) should be 
refunded to the Assessee. 


Leacu, J.—I agree that the question propounded 
must be answered in the negative. There is no evidence 
that the profits which the income-tax authorities seek 
to tax have arisen from any business connection in 
British India. On the facts stated in the reference the 
loans can only be treated as isolated transactions entered 
into outside British India. I also agree with the 
remarks of the learned Chief Justice with regard to the 
right to begin. 


Mackney, J.—I agree. The reference has been 
worded in rather a curious manner ; for evidently the 
point upon which our opinion is desired is whether the 
Income-tax Officer in applying his mind to the. facts 
of the case has employed an interpretation, correct in 
law, to sub-section (1) of section 42 of the Indian 
Income-tax Act. 

With regard to sub-section (2) of section 42 of the 
Indian Income-tax Act, it appears to me that the 
expression . “business connexion” is a composite 
expression. Its meaning can best be ascertained on a 
consideration of its ‘context: “all profits or gains 
accruing or arising, whether directly or indirectly, 
through or from any business connexion * * * * * in 





) (1915) LL.R. 43 Cal. 161. 2) (1920) LL.R. 43 All. 139, 
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British India.” Profits must arise through or from 
business dealings : they can. be ascértained only by 
looking at the’ profit arising through or from such 
dealings. “Profit” in the general sense may arise 
through or from a “ business connexion ”’, (taking that 
phrase in the special sense of “ existence of a regular 
clientele ’’): where the.existence of such regular clientele 
brings fresh business, but clearly the actual profits or. 
gains which.it might be possible to tax arise through or 
from the fresh business itself.. Inasmuch therefore as 
in this section the reference is tu actual profits or gains, 
the expression “business, connexion’’ must denote 
something which produces profits or gains, and not a 


‘mere state: or condition which is favourable: to the. 


making of profit. 
 - Again if the word “business” only ‘qealities the 


word “ connexion ”’ by describing the sor? of connexion 


' (taking the word in the sense of “a being connected ”) 


we meet with the same difficulty in the phrase “ profits 
arising through or from” such connexion, i.c. profits 
do not arise through or from the fact of connexion. 
.The word “business” must therefore have the 
significance indicated in section 2 (4) ofthe Act and 
denote an adventure or concern in the nature of favs, 
commerce or manufacture : and the word “ connexion” 


‘must be used i in the sense of “that with which one 


is connected” so that in order to make clear the 
meaning ‘of the expression “ any business connexion ’ 
we may expand it thus—‘ any adventure or concern 
in the nature of trade, commerce or manufacture being 
a business with which he (that is the person. residing 
out,.of British India) is, connected. = 
ets there must be. some ' ‘adventure « oF concern ' 


rise 0S 


person residing out of British Sadia 1 is chargeable to 
income-tax. in, the. name of the agent .of.any such 
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person. Section. 43 of the Act explains the use of the 
word “agent.”’: 


“* Any person employed by or on behalf of a person residing 
out of British India, or having any business connection with such 
person, or through whom such person is in the receipt of any 
income, profits or gains upon whom the Income-tax Officer has 
caused a nolice to be served of: his intention of treating him 
as the agent of the non-resident person shall, for all the Darposes 
of this Act, be deemed to be such agent. : 

Provided that no person shall. be deemed to be the agent of a 
non-resident person,. unless he has had an opportunity of being 
heard by the Incotiie-fax Officer as to his liability.” 


2 ‘Having any ene connexion with such person ”” 
must be interpreted consistently with what has been 
said in the foregoing and must mean “ conducting a 
business being a business with which such person is 
_ connected.” And “ through whom such person is in the 
receipt.of any income ” does nat meah“ from ”’ whom : 
that. is, a. person paying interest to. a person out of 
British India on a loan taken by him from that person is 
not one through whom income is received but one from 
whom income is received and he cannot be deemed to be 
an agent of that.person. 

Now P.V.R.M. Visalakshi Achi plese to. as the 
assessee has no agent nor any seat of business in 
British India. She is a partner in a money-lending 
firm.in Burma known. as P.V. Bogale, but the.loans in 
question. have nothing’ to do with that firm: She 


also carries on a money-lending business in Royavaram - 


which is out of British. India. The loans in question 
(shown in Schedule B) were made at Royavaram in the 
course of that business. Many of the loans shown in 
Schedule A were also made in Burma in the course of 


the same business to persons in Burma. There is no © 


business in Burma of which these loans were the acts. 
The series of loans does--not“constitute a business (as 
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defined) in Burma: it is.no more than a section of 
the business dealings of the business in Royavaram. 
Nor could a ‘series of her own business dealings be 
reasonably described as a “ business with which she is. 
connected.” Ba 

Is there any evidence of any business connexion 
between the assessee and the individuals to whom the 
loans were made? There is none. The Assistant 


Commissioner of Income-tax, it is-true, in his appellate 


order (see Annexure C to the Commissioner’s reference} 
says ‘‘ Appellant makes contracts with the proprietors. 
of these Chettyar concerns and finances them.” If this 
were a fact of course the case would be entirely 
different : but the Commissioner makes no reference 
to this statement. and it is apparent that the Assistant 
Commissioner is using the word“ finance” merely in 
the sense of “lending money.” The mere lending of 
money, purely as a loan, to a person in business does. 
not establish a business connexion with the person : the 
business of the borrower does not thereby necessarily 
become connected with the lender. He is indifferent 
to it—unless indeed his money is jeopardized, in which 
case he may take steps to become connected with the 


business. . 
The view here set out appears to me to be consis- 


tent with all the decisions to which our attention was 


directed. As regards the passage in The Commis- 
sioner of Income-tax, Bombay v. Currimbhoy Ebrahim 
and Sons, Lid. (1) on which the Commissioner of 
Income-tax has relied so strongly, (‘ There is no proof 
that the Nizam is carrying on business of money 


lending. either in Hyderabad or British India.”), I do 


not think it bears the interpretation which it is sought 
to fasten upon it. Looking at the context it is clear 





(1) (1933) ILL.R: 60 Bom, 172, 181: 
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that the sentence is but another way of saying that the 1937 

loatf@made by the Nizam was an isolated transaction. THE 
CommIs- 

It is a comment on the absence of one of the conditions sjonzr or 


which one would ordinarily expect to find in a case ‘YMeT™ 





: BURMA 
where there was a business connexion. The sentence oy oar: 
in. my opinion does not imply either that it was a bce at 
necessary condition or that it was the sole determining — 
condition. Macxney, J. 

INCOME-TAX REFERENCE. 
Before ‘Sir Ernest H, Goodman Roberts, Kt., Chief Justice, Mr. Justice Leach, 
: and Mr, Justice Mackuey, 
; 37 
THE COMMISSIONER OF INCOME-TAX, BURMA — 
plz. 


v. 
A.S.A. CONCERN.* 


Income-tax—Object of Income-tax Act—Money-lender’s income—Cafital sent 
abroad—Capfital received in Burma with interest earned—Loss on 
cachange—Loss ‘an expenditure—Tax on interest earned—Income-tax Act 
(XT of 1922), ss, 4 (2), 10 (24,3). 

The object. of the Income-tax Act is o tax “ income " which connotes 2 
periodical: monetary return “coming in.” with somg¢.sort of regularity. 
or expected regularity from definite sources. The taxable income of a money 
lender is iriterest received from loans made by him, but until he actenlly 
receives the interest it is not taxable. 

Conunissioner of. Income-tax, Bengal- v. Skaw, Wallace & Ca, LL.R. 59 Cal, 
1343, referred to. 

Where the aeeieols: sends his capital - -abroad for investment and 
receives it. back together with the ‘interest earned; therate of exchange‘is 
an: important factor and.must ‘be: taken into consideration-in estimating.the 
profits. J.oss:on exchange must be allowed as.an expenditure incurred ‘solely 
for the purpose of eathing profit within the meaning of s. 10 (2 fix) of the 
Act, and. cannot-be- treated as a-loss of. capital. : 

’ Puujab. Natioual Bank, Lid. v. Fhe Crown, LER. 7 Lah. 227 ; Reid’s 
Brewery Co., Lid. v. Male, (1891) 2 Q:B.D.1: SPS. Ramaswami Chettiar y 
Commissioner of Iucome-tax, Madras, LL.R.53 Mad, 204, referred to. 
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Clark for the assessee. The assessee invested’some 
of her monies in. Saigon, and in 1933 she decided to 
recall her investments. In order to determine the profits 
that she has made from the Saigon transactions it is 
necessary to have regard fo the rate of exchange that 
prevailed at the time she decided to recall her monies. 


’The sum which is taxable as income is the amount of 


profit which is actually received in British India [s. 4 
{2)], and not the profits made by the assessee at Saigon 
which were never actually received in British India. 
The Income-tax Act is an Act to tax income ; Coim- 
missioner of Income-tax, Bengal v.Shaw, Wallace & Co. 
(1) ; and it is the resultant actual gain or loss that 
is taxed and not any notional figure. 

The investment of monies in Saigon is part of 
the business of the assessee, and any loss incurred by her 
by. reason of a fall in exchange should be allowed to be 
set off against the taxable profits, because such loss is an 
expenditure necessary for the purpose of earning the 
profit. The assessee is not a dealer in exchange. . 
There -is a: distinction between a person who deals in 
exchange and a person in whose business exchange is 
an important factor for consideration. McKinlay (A.M. 


‘Inspector of Taxes) v. H. T. Jenkins & Son (2):; Reid’s 


Brewery Co., Lid. .v. Male (3); Board. af Aevenee, 


Madrasv. R. M. A.R.R.M. Chettiar <4). 


. Admittedly - ‘no - capital bil s t ene. ‘be 
deductible under s. 10 of the Act. Punjab National 
Bank: v. The Crown (5) ; but the case of a money lender 


-whose stock-in- trade. is money which ‘is lent out and. 


recovered ‘is different. If the loss was incurred in 
connection with the business it must. be allowed to. be 
set off. S:P.S. -Ramaswami Chettiar v.: Commissioner - 





(1) LLB, 49 Cal. 1343, | (3) (1891) 2.0:B.D. 1. 
*@) WTO 372." (4) TLR 47° Maa: 197: 
(8) LLR. 7 Labs 227: ? * 
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of Income-tax, Madras (1)—a case of theft of assessee’s 
monies by outsiders. The test is whether the loss can 
be said to be an expenditure necessary for the purpose 
of earning the profit. Lachhmi Narain v. Commissioner 
of Income-tax (2). 


Lambert (Assistant Government Advocate) for the 
Crown. The evidence shows that the assessee does not 
carry on aregular business of money-lending in Saigon. 
She left her money in Saigon for nearly six years, and 
it was brought back because some decrees had to be 
satisfied. The loss on exchange, in the circumstances, 
was a loss of capital and not a loss which can be. set off 
under s, 10 {2) {ix). The assessee did not recall all her 
investments from Saigon, and the Income-tax authorities 
were therefore correct in the estimation of the taxable 
profit. 


LEACH, J.—This is a reference by: the Commis- 
sioner of Income-tax, Burma, under the provisions 
of section 66 (2) of the Indian Income-tax Act, 1922. 
The assessee carries on a money lending business at 
Bassein under the vilasam of A.S.A. In 1925 the 


assessee remitted to her agent in Saigon three sums of. 


money aggregating Rs. 1,30,737-15-0 to enable the 
agent to lend out these moneys at. interest in Saigon: 
In other words, she wanted to do through her agent _in 


Saigon a similar business: to the business which she was. 


‘doing at Bassein. ‘The moneys, of course, were received 


by the agent in Saigonin dollars. The agent obeyed. 


these instructions and the loans made by him on behalf 
of the assessee earned in interest $25,813 before 


the beginning of the financial year 1929-30 and in the. 
three financial years, 1929-30, 1930- 31 and 1931-32 
they earned $21,988. _In- 1931 the. assessee decided 





{1) LR. $3 Mad. 904. ‘ "ty LER. 16 Lah, 494, 
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to bring back most of her money from Saigon and in. 
accordance with her instructions her agent remitted 
$1,25 000, which,. when received in  Bassein in 
rupees, amounted to Rs. 1,32,375. Only $5,500 
remained in the hands of the Saigon agent. 

When the Income-tax Officer came to assess the. 
assessee for the year 1932-33, he discovered thaf the. 
sum of $21,988 had been earned in interest on the: 
Saigon loans drring the three years I have mentioned, 
and he decided that the assessee should pay income- 
tax on this amount. The rupee equivalent of the- 
$21,988 is Rs..23,252. . His decision was based ‘on the 
presumption.that profits are remitted before capital and 
that the sum of Rs. 1,32,375 received by thé assessee in. 
1931 from her Saigon agent included this amount, 
The assessee contended, however, that the total profits. 
received from Saigon amounted only to Rs. 1,637, 


{Rs. 1,32,375 less Rs. 1,30,738). This was the result of 


the rate of exchange being against her when the Saigon 
agent remitted the money to Rangoon, The assessee 
appealed to the Assistant Commissioner against the 
decision of the Income-tax. Officer but her appeal was. 
disallowed. She accordingly -required the 'Commis- 
sioner of Income-tax to refer the matter to this Court,’ 
which he has done, framing the question as follows :— 
“Whether on the facts of this case the whole sum of 
Rs. 23,252 is taxable under section 4 (2) or whether it 
should be reduced by the loss in exchange?” 
Under section 4 (2) of the Act, profits and gains of 
a business ac¢cruing or arising without British India. 
to a person resident in British India shall, if 
they are received in or brought into British India, be 


“deemed to have accrued or arisen in British 


India and to be the profits and gains of the year in which 
they. are so received or brought, notwithstanding the. 
fact that they did not accrue or arise in that year, 
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provided that they aré received or brought in within 
three years of the end of the year in which they accriied 


or arosé. Therefore, the assesseé is clearly liable to be 
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this country. But it is equally clear that the profits 


». 
AS A, 


brought in did not amount to Rs. 23,252 as the Incomie-  concskw. 


tax authorities would have, but only te Rs. 1,637. 

The Judicial: Committee of the Privy Council pointed 
out in the casé of Commissioner of Income-tax, 
Bengal v. Shaw, Wallace and Company (1) that the 
object of the Act is to tax “income ” which here con- 
notes 2 periodical morietaty return “ coming in’ with 
-sonte sort of regularity or expected regularity from 
definite sources. The taxable income of the assessee is 
interest received from loans made by her, but until she 
actually teceives the interest it is not taxable. When 
she sent the money to Saigin to be utilized there if the 
course of her business she had of riecessity té chatige 


the rupees into dollars and when shé wished to britig 
-back the’ itoney she had-to change the dollars itito 
rupees. The rate of exchahge was ati impottafit factor. 
An adverse exchange meant less profit to her; a favour- 
able exchange meant more profit. It is impossible to 
make a true estimate of the assessee's . profits on 
the Saigon business without taking into consideration 
what she lost or gained on the rate of exchange. More- 


_over, section 10 (2) (ix) of the Act provides that in’ 


computing profits.allowance may be made for any 
expenditure (not in the nature of capital expenditure) 
incurred solely for the purpose of earning such profit, 
The conversion of rupees into dollars and dollars back 
‘again into’ rupees was necessary to enable the assessee 

to‘earn profits in Saigon and to be put in possession of 
those profits. ; 


oe ns 


(1) (1932) I,LaR; 59 Cal, 1343. 
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~ + Then.it must be remembered that a money lender's 
stock in trade consists of the money which he has for 
the purpose of carrying on his business—Punjab 
National. Bank, Limited .v. The Crown (1); S.PS. 
Ramaswami Chettiar v. The Commissioner of Income-tax, 
Madras (2). When a money lender makes a bad debt 
in the course of his business that loss is: allowed as 
adeduction for income-tax purposes—Reid’s. Brewery 
Company, Limited v. Male (3). Inthese circumstances. 
the loss on exchange cannot be classified as a loss of 


capital, The Income-tax Officer started off with a_ 


presumption which he was not entitled to draw in face 
of the facts, and as his presumption goes so must 


-his assessment. 


The answer to the question referred is that the 
whole of the sum of Rs. 23,252 is not taxable under 
section 4 (2) and must be reduced by the loss on 
exchange.. The assessee is entitled to the costs of this. 
reference which we fix at 15 gold mohurs. She is also 
entitled to the return of the Rs. 100, the seposty made 


in-connection. with the reference. 


ROBERTS, Cj—t agree. 


Mackney, J.—I agree. 


* =) (4926) LL.R-7-Lab: 227, © (2) (1930) I:R-53 Mad. $04. 
#43) (1891) 2 Q.B:D. 1. 
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INCOME-TAX REFERENCE. 


Before Sir Ernest H. Goodman Roberis, Kt., Chief Justis Mr. Justice Leach, 
and Mr. Justice Mackney. 


THE COMMISSIONER OF INCOME-TAX, BURMA 
v. 
THE KYAUKTAGA GRANT, LTD.* 


Incons-tax~-Purchase by trading company of whole of paddy crop from its 
tenants—Purchase price higher than market rate—Atrangement for pay- 
ment by tenants of rent in full—Re-sale of paddy at a less —Profit if 
purchased at market rate—Price whether imaginary—Paddy received for 
rent—Agricultural income—Transaction on cash basis—Income-tax Act 
(XI of 1922), ss. 2 (1) (b) (iz), 4 (3) (viii) 

Where a trading company bona fide purchases the whole ofthe paddy crop 
of itstenanis at a price above the market rate in order to enable the tenants to 
paythe rent due to the company in -fcll which the company, asa matter of 
policy, did not want to reduce, and also to enable: the tenants to meet ‘the bank 
dues on advances, and the re-sale of the paddy results in loss to the company the 
Income-tax Officer cannot treat the transaction as fictitious and the purchase 
price as imaginary, and require the company to pay the tax on a profit 
calculated “on the. basis of the purchase price being at the market rate. On 
the other hand the company cannot treat the rent it received as being received 
in kind-and ‘claim exemption from. taxation under s. 4 (3) (viii) read with s. 2 
{1) (b) {iii} of the Income-tax Act as being agricultural income. _ The transaction 
was on.a cash basis and the company received its rent . gut of the parchase 


consideration. 
_ Lambert {Assistant Government Advocate) for the 
‘Crown. : 


Foucar for the assessee. 


LEACH, J. The sane ions raised i in “this. reference 
which is made under section 66 (2) of the Indian 
Income Tax Act, 1922, concern the. assessment of . the 
Kyauktaga, Grant, Limited, for.the year 1935-36..- The 
_Kyauktaga Grant, Limited, is a company which owns or 
leases about 28, 000 acres of paddy land in the Pegu 
District. The land As let out to es, i Sempaey 





_* Civil Reference: No. 16 of 1936; 
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“paying the land revenue due to Government. Some. 


time before the harvest.of 1933 the matiagement of the 
company considered that at the price then prevailing for 
paddy the tenants would not be able to pay their rents 
to the company and interest on -advances which they 
had received from the Lower Burma Bank, Limited, a 
subsidiary concern. The company did not wish to 
reduce the rents as it thought that this would create’a 


_bad precedent. Atthe same time the company feared 


that unless the tenants could be induced to deliver over 
their paddy they would dispose of it to others and the 


- company would be paid no rent. Questions relating to 


the Kyauktaga Grant and the tenants on the lands 

comprised in the Grant have been before this Court 

from time to time and I am prepared to accept the 
statement that there was justification for the fear. The 
company accordingly decided that it would offer to 
buy from the tenants the whole of their paddy crop at 
the price of Rs. 60 per 100 baskets. Out of the moneys 
payable to the tenants by way of purchase consider- 
ation the company would deduct the amounts due for 
rent and pay the balaiices into the accounts which the 
tenants had with the Lower Burma Bank. The price 
of Rs. 60 per 100 baskets was:Rs..15 above the market 
rate and the arrangement being acceptable to the 
tenants the company took over the whole of the ee 

at this price. 

The profit and loss account of itis: company ae the 
year ended 30th September 1934, which is the account- 
ing year for the company’s 1935-36 assessment, showed 
that it had received its rents in full, but a loss of 
Rs. 52,545-10-9 was shown on paddy trading. This 
figure represented what the company had lost on sales of 
paddy bought from the tenants under the arrangenient 
entered into. When the Income-tax Officer exariined. 
the accounts he formed the opinion thata loss of 
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agricultural rents had been wrongly shown as a loss in 
paddy trading. He therefore re-cast the paddy trading 
account on the basis of a paddy purchase price of 
Rs. 45 per 100 baskeis, and in this way arrived at a net 
profit of Rs, 59,622, which he included in the assess- 
ment. This decision was upheld by the Assistant Com- 
imissioner on appeal. 


The company received altogether 812,791 baskets of © 


Pesce wee it says should be divided up as follows : 
Baskets. 

(a) Received as rent in kind ... 605,630 

(b) Received as a paddy trader we 126,521 

(c) In stock at the end of the year ... 80,640 


Total | eos §6$12,791 








With regard to (a) the company claims exemption 
from taxation under section 4 (3) (viii) read with section 
2 (1) (6) (iii) as being agricultural income. It admits 
that any profits made on thé sale of the 126,521 baskets 
which it received as a paddy trader are assessable, but 
contends that the calculation must be based on a 
purchase price of Rs. 60 per 100 baskets of paddy and 
not on a price of Rs. 45 per 100 mashes which the 
Income-tax Officer has taken, 

Itt patagraph 7 of the order of riictiride the Com- 
‘fhiissioner of Incorte-tax has corrected the figure of 
605,630 baskets said to have been received as rent in 
kind and says that the company should in any event 
allocate the 812,791 baskets of paddy as follows : 

} Baskets. 
(a) Received asrentin kind. — ... 454,223 
(b) Received as a paddy trader ws 277,928 
_ (c) Instock at the end of the year ... 80,640 


Total =... 812,794 


Sern 
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1937 -It_will be observed that the company’s figure of 
a 605,630 - baskets received as rent in kind has been 
sioner or reduced to 454,223 baskets and that the company’s 
| Noe figure of 126,521 baskets received as a paddy trader has 

tip been increased to 277,928 baskets. The reason for this 
Seg eo’ is that the Income Tax Commissioner does not accept 

a the contention that the rent has been paid in full and 

Leach, J. insists that itwas only paid to the extent’ of three- 
quarters, 
The questions which the Commissioner of Income- 


tax has referred to this Court for decision are— 


“ (i) Whether there is material for holding that the company. 
did not receive the 454,223 baskets of: paddy specified in 
paragraph 7 as a receiver of rent-in-kind within the 
meaning of section 2 (1) () Gii) of the Indian Income-tax 

' Act ? 

Gi) If the answer to question (i) is in the affirmative, whether 
the profit on the sale of the paddy in question was 
rightly calculated cn the basis of a PrRaee. price of 
Rs. 45 per 100 baskets ? 

(iii) Whether the profit on the sale of the 277,928 beiskets of 
paddy specified in paragraph 7 was.rightly calculated on 
the basis of a purchase price of Rs. 45 per 100 baskets ? 

(iv). If the answer to question (i) is in the negative, whether 
the closing stock of paddy 80,640 baskets specified in 
paragraph 7 should be held to be either paddy received 
as rent-in-kind or paddy held for trading purposes or 
whether it should. be allocated fro rata between the two 
‘items ? ”- 


‘ There'can. be no doubt that in this case the company 
did take over the whole of the paddy crop at the rate 
of Rs. 60 per 100 baskets and before us no suggestion 
to the contrary has been made. The.Commissioner of 
Income-tax has however referred to thisas an “ alleged si 
purchase and has spoken. ‘of an “ imaginary ” Price. 
There was no imaginary price. The tenants got in 
full the, price which the company agreed to pay them 
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for their paddy.. The entries in the company’s books 
cannot be treated as fictitious entries. On the materials 
before him the Income-tax Officer was certainly not 
entitled to re-write the.accounts on the basis of a price 
of Rs. 45 per 100 baskets. He was not entitled to take 
a lower price than that of Rs. 60 per 100 baskets, the 
price actually paid. 

’ In paragraph 11 of the Letter of Roesibs the 
Commissioner says : 


“I know of no principle or practice which entitles the Com- 
pany as paddy trader to say that it paid Rs. 60 for the paddy 
when it could get all the paddy which it ‘wanted in the market 
for Rs. 45.” | 


But this view overlooks _ a material. consideration. 
The company did not simply want to. buy paddy but to 
secure the whcle crop of their tenants. When a com- 
-modity is desired from a particular source and to the 
exclusion of other purchasers, it may very well be that 
‘the purchaser will have to pay a higher price than that 
ruling in the open market. 


. While the “Income-tax Officer was “not entitled to- 


write down, the price paid by the company. for the crop, 
‘the company was not entitled to treat the rent it received 
as being received in-kind. .The transaction was. on a 
cash basis and the company received its rent out of the 
purchase consideration. 

_ Inaccordance with these findings . the. -answers to 
the questions referred will be as follows: 

(1) The first. _question will be: answered in ‘the 
affirmative. (2) The second and third questions will 
be answered in- the negative.- (3}The answer to the 
~ fourth’ question will be that the’ 80,640 baskets should 
ibe treated as. paddy. held for trading purposes.. 

- The assessee is entitled to the costs-of this reference 
“hich we fix at 15 gold ‘mohurs. ‘The assessee is also 


195 


1937 
THE 
ComMiIs- 
SIONER OF 
INCOME-TAX, 
BURMA 
Vv. 

. THE 
KYAUKTAGA 
Grant, Ltp. 


Leacu, J. 


196 RANGOON LAW REPORTS. —_[1937 


i937 entitled to a refund of the Rs. 100 paid in connection 


Tat with the reference. 
“ CONMISs-. 
SIONER OF 
INcome-rTax, ROBERTS, C.].-I agree. 
rag: 


The MackneEy, J.—I agree. 
KYAUKTAGA . 
Grant, Lrp. 


LEACH; J: ; 4 ; 
APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief. Justice, and. 
Mr. J ustice Leach. 


WILLIAM MOSES EZEKIEL 
, v. 
MRS. SAUL SOFAER.* . 


Cancellation of instrument—Instrunient prima facie. .ditly stanped, executed 
and cancelled—Averment of subsequent cancellation—Burden of proof— 
Test of adimissibility of instrument—Promissory noté—Signalure admitled 
—Line of cancellation in different ink—Other promissory notes not 
cancelled—Discharge of burden of proof—Stamp Act (1 of 1899), ss. 12, 
35, 69. 

Where an instrument prima facic appeats to bt dily stamped aiid cancelled 
by-#hie drawer at the date of execution the bufden of proof lies upon the party 
who avers that the cancellation was not effected at the time of execution, In 
‘the absence of evidence to the contiary, it niay be inferred that the stamp was 
-ddly afixed and éancelléd 

il ¢ Brailldngh v. Dé Rinj. 18° LVR, 904 ; Doe d: Fryer ¥; Coombs, . 

(1842) 3 O.B. 687 ; Jcthibai v. ‘Narottam, 1LL.R.13 Bom: 484 ; Raman Chetty 

_v. Mahomed -Chouse, LL.R. 16 Cal. 432 ; Wilson v. sis 12M & W. 401, 

referred to, 

. THE test Of admissibility of dix instriitneiit i$ whether the Strtesttdead appears 
when tendered in evidence to be sufficiently stamped. 

Bully. Sullivan, 6-Q.B: 209; Chandrakant Mookerjee v. Karticharan, 
5 Ben. LR. 103-5 Royal Bank of Scotian v. Tottenham, (1894). 2 Q:B. 715 
Féferréd to, 

Dayaram v. Ghandidlal, -27 Bom: L.R. 1118, distinguished. 
The execution of the promissory note in suit. by a deceased person was 
admitted by his executrix, but she denied the cancellation of the twolowér 

— by the vaciasones by . fine whosé ink Was hs aeststtlby diifetenit fein the 


srt ee at Ma A se fe Pores R Pers 





* Civil First Appeal } No. 5184 of 1936 from the judgment of this Court on 
“the Original Side ia Civil Regulit Suit No. 264 of 1934, i 
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one used for the signature. It was proved thaton occasions the deceased did 
not cancel all the stamps on promissory notes executed by him. Held, that 


these two factors were not sufficient to discharge the burden of proof placed - 


on the executrix that the line was'added subsequently. 


Lambert for the appellant. The ink used in making 
.the line of cancellation is admittedly different from the 
ink of the signature. The plaintiff and his father 
have given a reasonable explanation as to the cause 
of the difference, The-evidence hasnot been shaken 
in cross-examination, and has not been contradicted 
otherwise. Section 12 (2) of the Stamp Act is not of a 
penal character, As regards execution and cancellation, 
see Krishna Kumar Chatterjee v. Jagpati Kuer (1) ; 
Surij Mull v. Hudson (2) ; Bhawanjiv. Devji (3); 
Dayaram v. Chandulal (4); and Mulla and Pratt’s 
Indian Stamp Act, 3rd Ed. p. 80. 


Aiyangar for the respondent. The defendant has 
admitted the signature on the promissory note, but has 
denied the cancellation of the stamps at the time of 
execution. The burden of proof is therefore on the 
plaintiff. Hoe Moh v. Seedatl (5). 


[Rogerts, C.J. You say the promissory note was 
~ not duly cancelled ; have you not to show that 7] 


The ink is different and the burden of proof is on 
the plaintiff. It takes only | a, fraction of a second to 
draw the line after signing and Mr. Sofaer could have 
completed that act quite easily,. Where was the 
urgency to get up and speak to a customer ?-He must 
either know that cancellation was necessary or else he 
did not know. There is evidence to ‘show that 

Mr, Sofaer did not know that all. the stamps . were 





(1)-A.LR. (1937) Pat. 73, (3) LR. 19 Boia. 638, 
(2) LLR. 24 Mad.259, {4) 27 Bom. LR, 1118. 
(5) ELR. 5 Ran $27. 
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‘Féquired to be cancelled. He learnt that long after 


and hence: the subsequent cancellation in a different ink. 


” Ropers, C. J.—This is-an appeal brought by the 


plaintiff after failure of his action to recover the sum 


of Rs. 6,000 with interest at 9 per cent per annum, 


Rs. 386-2-0, in respect of a promissory note alleged’ 


to have been executed in his favour by Mr. Saul 


Sofaer on the 7th July 1932. The claim was brought 


against his executrix and widow. In the action upon. 


the" Original Side there were claims in respect of two 
sums of Rs. 6,000, but we are only now concerned 


. with the promissory note which I have just mentioned. 


| The learned trial Judge framed the following 


issues : 


“1. Is the promissory note dated 7th July 1932 inadmissible 


in evidence? 
(a) Because the line on. the two lower stamps was not 


affixed at the time of execution. 
(b) Does that line amount to cancellation of stamps 


according to law ?” 


In the plaint as amended the plaintse- set up. thé 
promissory note and averred that ‘interest was - paid | 
up to-15th August 1933, Mr. Sofaer having died in 
April of that year. The defendant in -her. written 


statement admitted the signature of the deceased but 


said that the lower two adhesive stamps were not on the 
note, ‘but were affixed shortly before the institution 
of the suit : there was also a denial of payment of 
interest either by deceased or defendant. It being 
apparent: that the stamps affixed were in a block of 
four the inner perforation of which remained ‘intact, 
the former allegation was altered inan amended written 
statement to a denial that the lower stamps were 
cancelled..at the time of execution, and it was pleaded 
that the plaintiff dishonestly cancelled them abicas The 
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evidence for the plaintiff was heard first and the 
learned trial Judge in his judgment says : 

“T must say I was-not impressed with the manner in which 
the plaintiff and his father gave their evidence in this case. 
a re I am not satisfied that the promissory note dated 


7th july, 1932, had the line across the lower stamps when it was - 


executed by Saul E. Sofaer.” 








4 'goa7. 4 


* E2eKieL 


ve A ees 
+ Mrs. SOFAER.. 


ROBERTS, 
Cy... z 


He referred to section 12 (1) (a) of the Stamp Act, | 


and remarked that as he held there was ,no line 
drawn across the stamps at the time of execution, 
then by section 35 of the Stamp Act the alleged 
promissory note was inadmissiblé and the suit 
accordingly failed. 

Now, there was evidence by Mr. Charles Hardless, 
an expert in handwriting called for the defendant, 
who declared that he had tested the ink on_ the 
disputed instrument and had arrived at the-conclusion 
that the ink of the admitted signature was different 
from the ink used in making the line across the 
two lower stamps: he. was unable to state the age of 
the ink lines on the two lower stamps, but the 
learned Judge attached weight to his evidence and 
drew from it the coriclusion that thé signature . was 
inade at one time and the lower line -added on a 
subsequent ‘occasion.’ The plaintiff -had said in his 
évidence ‘that at the time of execution of the instru- 
ment Mr. Sofaér signed it in his presence ‘and that 


of his father Mr. N. S. Ezekiel and: Mr. -E. S. Mordecai. 


The latter gentleman is now bedridden -and: was “not 
called as a witness by either side nor was he examined 
on commission. - After. Mr. Sofaer signed his name.a 
customer interrupted him.: He-spoke to the-customer 
and after about a minute, seeing the plaintiff waiting, 
he took a pen.and drew the:line through: the lower 


stamps of his own: accord.-: Plaintiff was not sure if — 
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he used the same pen, but there were pens and an 
ink-pot on the table. Mr. Sofaer had a fountain pen 
but plaintiff. cannot say if he used it on that occasion. 
Mr. N. S. Ezekiel corroborated this evidence but made 
no reference to a fountain pen. The learned Judge 
points out that at the stage at. which the witnesses 
were called the evidence of Mr. Hardless. taken on 
commission had been returned and they must have 


seen it, and he thought that this explanation was 
not to be believed and was only forthcoming when it 
‘was’ established that two different inks had been 
used, 


In Doe d. Fryer v. Coombs (1) Lord Denman ey 


. Said : 


“‘ The onus ee upon the ‘farty deedees a deed. ahieen appears. 
to have been properly executed. The Stamp Acts superadd the 
necessity of something beyond execution ; but the party impeaching 
the deed ought to shew the want of that requisite. And, if the 
appearance of the -deed, combined with the probability that 
parties would take care of their own interest,. gave reason to infer 
that a stamp had been affixed*the Judge was entitled to say that 
the instrument had been properly completed, and to receive it in 
eviderice.” 


In Wises: v. Smith, (2) Baron Parke said : 


“In Rex v. Enderby (2B. & Ad. 205) it was held that ‘ue 
onus of impeaching an instrument for wéht of stamp, or of shewing. 
that a higher stamp was necessary, lies.on the.party who objects . 
to its being received in evidence. That rule applies here.” - 


In British India the same law. applies. Thus in 
Ramen Chetty v. Mahomed Ghouse (3) Wilson. J. said: 


“Tt is clear. that-the present Stamp Act in India. ought to be 


‘construed according to the same principles of construction as the 


Stamp Act in England and the earlier: Stamp Acts jn this 


_ country.” 





‘i (1) (1842) 3 Q.B. 687, 688, (2) 12M. & W. 401. 
3) @889) LL.R. 46 Cal, 432. 
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In that case there was a cheque which the evidence 
showed to have been post-dated and to be a bill of 
exchange payable 17 days after date. Section 67 of the 
Stamp Act, 1879 (section 68 of the present Act) imposes 
a penalty for postdating bills of exchange or promissory 
notes with intent to defraud the revenue. It was 
. contended that persons making and dealing with the 
chegue were subject to the penalty and the cheque 
itself was inadmissible by reason of section 34 (now 
section 35) of the Stamp Act, But it was held that in 
order to determine whether a document is sufficiently 
stamped for the purpose of deciding on its admissibility 
in evidence, the document itself must be looked at as 
it stands, and not any collateral circumstances which 
may beshown inthe evidence. See also Bull v, Sullivan 
(1) and Chandrakant Mookerjee v. Karticharan Chaile 
(2) (Judgment of Sir Barnes Peacock). The test of 
admissibility is whether the instrument appears. when 
tendered in evidence to be insufficiently stamped. 
See Royal Bank of Scotland v. Tottenham (3). 
_  We-have had cited to us the case of Dayaram 
_Surajmal v. Chandulal Dayabhai (4) in support of the 
contention that where an adhesive stamp is not cancelled 
at the time of execution so that it cannot be used again 
it shall so far as such stamp is concerned be deemed to 
be unstamped by reason of section 12 (2) of the Indian 
Stamp Act. That is*to say that, a subsequent stamping 


cannot give it validity. What the section aims at is 


clearly the prevention of imperfect cancellation and 
consequent loss to the revenue. Section 12 (1).(b) says 
that whoever executes any instrument on.any paper 
bearing an adhesive stamp shall at the time of execution 
cancel the same so that it cannot be used again, and a 
penalty is imposed by section 63.. Section 12 (2) makes 


(1) (1871) 6 Q.B. 209. (3) (1894) 2. QB. 715. 
(2) 5 Beng. L.R. 103. (4) 27 Bom. LR, 1118, 
15 
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it clear that documents which are deémed to be 
unstamped are those on which a stamp is not cancelled 


so that it cannot be used again ; no other documents 
are deemed to be unstamped by this sub-section. _ 
In the Bombay case cited to us one Dayaram was 


the intermediate holder of a Shah Jog hundi drawn on 
Joraji Deoraj on February 10, 1922, by one Jaganmath 
-and he posted'it to his bank: it was stolen in transit 


and reached the hands of ‘Chandulat who presented it 


- for’ acceptance, wrote the date February 12, 1922, across 
‘the’ face of the stamp and received the money. This. 
being’ so it was clear’ that at ‘the time the ‘hundi came 


into ‘Chandulal’ S possession it bore an: uncancelled 
stamp. “This hundi might have had the stamp affixed 
and caiicelled by Joraji, Deoraj, the drawee, when it was 


. presented . for payment and would: then’ have been a 
“good and valid documént by ‘reason of the saving ' 


provisions of section 47 of the’ Act (since the stamp 


‘required in this case wasaoneannastamp). Butit was 


cancelled by Chandulal : it could not upon the face of 
it have been cancelled by+the drawer’ Jagannath at the 
time of affixing the stamp because the ‘date of cancel- 
lation was the date not.of execution but of presentation. 


The case is therefore authority for holding that where 


it appears on the face of the stamp that: cancellation 
was by an intermediate holder and not'by drawer this 
is no cancellation at all, and the saving provisions of 


‘section 47 are.not applicable (see Mulla’s Indian Stamp 


Act, page 157). In the Bombay case the instrument 
was not prima facie stamped for it was dated February 
{0th at Poona and cancelled by Chandulal who wrote 


—12-2-22 across the stamp on the date of ee 


at Bombay. . 
The facts in that case; ‘ therefore, -are very different 


from those which we have to consider here. The 
instrument in this case was in. my opinion prima facie 
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stamped and cancelled by the drawer at the date of 
execution. In the absence of evidence to the contrary 
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it may be inferred that the stamp was duly affixed and gs. SOFAER. 


cancelled. [ Bradlaugh v. De Rin (1) per Bovill C.J. 
in granting the rule nisi.] But-such evidence if avail- 
able ought to be admitted* [Jethibai v. Ramchandra 
Narottam (2).] The provisions of section 35 of the 
‘Stamp Act impose upon the Court a duty to sec 
whether an instrument presented to it is duly stamped, 
that is to say, stamped in accordance with the law:in 
force when such instrument was. executed, and ‘that 
again means stamped before or‘at the time of execution 


(sec section 17). The burden of proof lay, in my. 


opinion, upon the defendant to show that the instru- 
ment here had not had its adhesive stamp cancelled 
before or at the time of execution; but the learned 
Judge appears-to have held that it was for the bls 
to satisfy him that it had. 


. The evidence produced on behalf of the deferstent: 


showed, as I have stated, that two different inks were 
used but the handwriting expert could not say that-the 
cancellation was made at a date later than that of 
execution, The defendant never applied fora commis- 
sion to take the evidence of Mr. E. S. Mordecai who 
knew whether Mr. Sofaer was in the habit of cancelling 
stamps beneath his si#nature. Mrs. Sofaer was informed 


‘by her brothers that her husband did not cancel stamps. © 


by drawing-lines : but this was after the’ inspection . of 
the two notes in Mr. Lambert’s office : those -who might 


have known what Mr. .Sofaér’s: habit was,- never | 


suggested that he used not-to cancel stamps till. they 


saw the promissory note in question. A number of - 
documents signed by Mr. Sofaer in which he did not: 


cancel the stamps were..certainly produced : it is not 





(l) 18 L-T.R.904 2° 7.) (1889) LL.R.-13. Bom. 484: - 
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ROBERTS, 
-C.J. 


204 


1937, 


; EveKret 


Mrs. SOFAER. 


ROBERTS, 
CJ. 


‘RANGOON LAW REPORTS. _[1937 


contended that they were more than a selection, and I 
do not regard their production as in any way conclusive. 
They are a mere step in the direction of discharging 
the onus of proof but no more. 

Now, it so happens that in 1930 Mrs. Sofaer filed a 
suit against the plaintiff’s*father in the Subdivisional 
Court of Insein on a promissory note : the two l6wer 
stamps on this note were not cancelled and she lost her 
suit : the inspection of the promissory note in the 


_ present suit took place after the decree dismissing her 


claim was passed by the Insein Court, and the inference 


_is sought to be drawn that Mrs. Sofaer, unsuccessful in- 


that suit, is trying to impeach the validity of the promis- 
sory note here by saying that the cancellation of the 
stamps was not before or at the time of execution, 

because of the successful defence raised by the plain- 


tiff’s father in the earlier suit. In a letter before action. 


(Exhibit M) written on Mrs. Sofaer’s instructions and 
dated 12th May,. 1934, the defence set up after the 
inspection of the promissory note was merely that there 
was no consideration for it. Nothing is said about the 


* deceased not having duly cancelled the stamps though 


the letter was written only two days ater inspection . of 


the document. 
The only evidence to impeach the validity of the 


- note which can be regarded without suspicion apart 


from the non-cancelled documents is that of the hand- 
writing expert to the effect that different inks were 
used in the signature and cancellation : it does not go 
so far as to say they were used on different occasions. 
I think that one is entitled to assume that’ normally: in 
the. due execution of a promissory note the maker 


‘does not use two different kinds of ink on the same 
occasion, but.if as here an explanation is given as to 


why two different kinds of ink might have been used, 
I think the burden of proof is still upon the party 
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impeaching the document to prove that the explanation 
is false. The learned Judge appears to have been 
dissatisfied with the evidence for the plaintiff and to 
have thought the burden of proof was on him: it is 
impossible to say he would have reached the same 
conclusion if he had viewed,the whole matter from the 
standpoint of whether the defendant had proved 
affirmatively that the cancellation was not made by the 


deceased. at the time of execution. If there was a. 


doubt about the matter he ought in my opinion to 


have declared that the onus of proof had not been. 


discharged by those who desired to impeach . the 


instrument, and consequently to have admitted it in 
evidence and to have given: judgment for the plaintiff. 
That there must be a doubt about the matter is. 
evident from the conflicting testimony of what actually: 


happened and the omission by the defendant to secure 
evidence from Mr. E. S.. Mordecai. 


The- story told by the plaintiff and his father: 
explains the interruption of Mr. Sofaer’s execution - of 
the note but it does not expressly say that he used a. 
fountain pen for the signature or a different pen for the. 


line. A story which was entirely false would probably 
be far more explicit. In my view the defendant failed. 


to prove that the promissory note dated the 7th. July, 
1932, was not duly stamped and cancelled before or at: 


the:time of execution by Mr. Sofaer, and accordingly. 
I would allow this appeal with costs, fifteen gold 


mohurs on the appeal as special advocates’ costs.. 
And we fix special costs in-the Court below at ten . gold - 


mohurs — after the first day. 


Leach, J.—I agree that the learned trial Tela 


wrongly . placed the burden of proof on the plaintiff. 
The only question at issue was whether the’ two’ lower 
Stamps of the four appearing. on the ‘promissory -note 
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had been cancelled at the time of the execution -of the 
instrument. When the instrument was put in evidence 
it was prima facie in order. The signature was not in 
dispute, -and the only defect alleged was with regard to 
the line in ink drawn across the lower stamps. ° Unless 
it was proved that this line was made after the note had 
left the hands of the maker the Court was bound to 
find for the plaintiff. ‘The burden of proving the 
alleged defect was therefore. on the defendant. 

The learned advocate for the appellant frankly 
conceded that he.was not in a position to challenge the 
evidence of the expert in handwriting with regard to — 
the different inks. That the ink used for the cancel- 
dation of the stamp is different from the ink used by 
Saul E. Sofaer when he executed the promissory note 
is, therefore, not in dispute. I am not impressed by 


any of the other oral testimony, whether for or ‘against 


the plaintiff. It has, however, been shown that on 
occasions Saul E. Sofaer omitted to cancel stamps on 
promissory: notes executed by him, as eight such 
promissory notes were put in evidence: 

The position, therefore, in my opinion is this. The 
defendant has proved that a different ink was used for 
the cancellation of the two lower stamps from the ink 
used by Saul E. Sofaer when signing the -document, 


and it has been shown that on occasions he omitted to 


run his pen through some of the stamps. Are these 
two factors sufficient to justify the Court in holding 
that the defendant has discharged the burden of proof 
placed upon him? I cannot regard them as sufficient. - 
They do not prove that the stamps.were cancelled after. 
the instrument had passed out of the hands of the maker 
and this must ‘be proved: to entitle the. defendant to 
succeed, . ra } v 

-This being: the only point involved in the appeal,’ 
I- agree that the decision .of :the learned trial Judge. 
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should. be set aside, and the suit decreed with costs in. 


both Courts. I concur. in_ the order of the’ ‘learned 
Chief Justice with regard to the special costs. 





FULL BENCH (CIVIL), 


Before Sir Ernest H. Goodman Roberts, Kt., Chief J ustice, Mr, Justice Leach, 


and. Mr. Justice Spargo. 


YEIK LEE »v. AIHOOR BIBL* 


Afppeal—Ex parte decree against defendant set aside—Rehearing of isuit— 


Plaintiff's suit dismissed—Appeal against decree—Ground of appeal 
against order setting aside ex parte decree—Error “ affecting the decision 


of the case "—Order must affect the decision of the case on its ses -Lep : 


Procedure Code (Act V of 1908), ss. 104, 105, O. 43, r. 1. 

Where on the application of the defendant the trial Court sets ee) an 
ex parte decree because it was satisfied that the defendant was prevented by 
sufficient cause from appearing, no appeal lies against such order, On the 


re-heariny of the suit if the defendant succeeds and the suit is dismissed the 
plaintiff in his appeal against the decree cannot question the propriety of the 


order setting aside the ex parte decree. The words in s. 105 ofthe Civil 
. Procedure Code “affecting the decision of the case” mean affecting the 
decision of the case on its merits. An order setting aside an ex parte décree 
does not constitute an order affecting the decision of the case. 


Athamsa Rowther v. Ganesan, 47 M.LJ. 641; Bhola Ram v, Arjan ‘Das 


LL.R. 14 Lah, 361 ; ‘Chintamony v.-Raghoonath, 1.L.R. 22 Cal. 981 ; Dhondu v. 


Patwarihan, 1.U.R. 54 Bom. 495; Gulab Kunwar v. Thakur Das, 1.L.R. 24 


All. 464; Krishna Chandra v, Mokesh Chandra; 9 C.W.N. 584; Radha Mohan 
v, Abbas Ali, LL.R, 53 All. 612; Tasadduk Husain v. Hayat-un-nissa, LL.R. 
25 All. 280, referred to. 

M.S. Mahomed v. The Collector of Toungoo, 1.L.R. 5. Ran. 80, overruled 


bro tanto. ; 
Gopala Chetti v, Subbieg, 1.L.R. 26 Mad. 604, distinguished. 


Hay for the applicant. Oncea Court-sets aside. an 
ex-parte decree and restores ‘the suit for hearing, no 
‘other. Court can question the order. Order 43, r. 1 (d) 
of the Code allows an appeal from an-order chung to 
set aside an ex parte decree, but not from an order 





* Civil Revision. No, 299 of 1936 from the judgment. of the District Court of 
Myaungmya in Civil Misc. Appeat No 17 of 1936. y 
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allowing it. S. 104 of the Code deals with appealable 
orders. S. 105 allows an appeal against an order in an 
appeal from a decree provided it affects the merits of 
the case. See Sir Dinshah Mulla’s Civil Procedure 
Code, 10th Ed. p. 348. An order setting aside an 
ex-parte decree does not affect the decision of the case 


‘on the merits. The ruling in M. S. Mahomed v. The 


Collector of Toungoo (1) is erroneous. The High- 
Courts in India have held that an order under O. 9, 
r. 13, setting aside an ex-parie decree, is not an order 
that can be attacked in an appeal from the decree in | 
suit. Krishna Chandra v. Mohesh Chandra Saha (2) ; 
Chintamony Dassi v. Raghoonath Sahoo (3); Sayama — 
Bibi v. Mohanta {4) ; Dhondu v. Patwardhan (5). 


[Leacu, J. The High Court may restore an ex-parte 
decree set aside by the trial Court when it has acted: 
without jurisdiction, e.g. when it has entertained a time- 
barred application to set aside the decree. | 


That is so, see Gopala Chetti v. Subbier (6); and — 


' Athamsa Rowther v. Ganesan (7). In the Full Bench 


case of Radha Mohan Dutt v. Abbas Ali Biswas (8) the 
authorities were reviewed. Gulab Kunwar v. Thakur 
Das (9) ;.and Tasadduk Husain v. Hayat-un-nissa (10). - 
were approved, Nand Ram v. Bhopal Singh (11) was 
overruled and M.S. Mahomea’s case was dissented from. 
See also Sundar Singh v. Nighaiya (12) and Bhola Ram 
v. Arjan Das (13). 


D. C. Munsi for the respondent. M.S. Mahomed’s | 





case took the correct view. One is not justified in 


(1) LL.R. 5 Ran. 80. (7) 47 Mad LJ. 641. 


(2) 9 C.W.N. 584. (8) LL.R. 53 Al, 612. 
(3) LL.R. 22 Cal. 981. (9} LL.R, 24 All, 464. 
(4) LL.R. 52 Cal. 472. (10) LL.R: 25 All. 280. 
(5) LL.L.R. 51 Bom, 495. (11) LL.R. 34 All. 592. 
(6) LL.R. 26 Mad. 604. - (12) LL.R. 6 Lah, 94. 


(13) LL.R.14 Lab. 36h, 
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-reading into a section words which are not there. In 
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s..105 the words “on the merits” do not occur and the Yure 1K LEE 


Indian cases went wrong in importing these words into 
the section. If the Legislature wanted these words to 
be part of that section it would have said so. Compare 
Ss. 99 of the Code. 

‘The order setting aside an ex parte decree does not 
conclude the case. But it does affect the decision of 
the case, though not on the merits. Such an order can 
be made the basis of attack in an appeal from the final 
judgment. A.S. Chettiar Firm v. V.T. Veerappa 


Chettiar (1):. The decision in the Allahabad case is. 


difficult to understand when it says that the order itself 
cannot be challenged but any defector irregularity in 
the order can be. On the *other hand see Gopala 
Chetti v. Subbier (2) ; Lachhman Singh v. Naman (3) ; 
Ram Autar Tewari v. Deoki Tewari {4). 


ROBERTS, C.J.—This case was a suit for rent brought 
by the present respondent as plaintiff against one Yeik 
Lee, and at the hearing in the Township Court the 
defendant did not put in an appearance owing to. a 
delay occasioned by some business connected with the 
municipal licence of hisspawn shop. Subsequently, in 
the circumstances of the case, the Township Judge 
permitted the ex-parte decree which he granted in the 
defendant's absence to be set aside: and there is no 
dispute that under Order XLIII, rule 1, no appeal can 
lie against this order. But when the re-hearing came 
on the defendant succeeded and there was a-decree 
dismissing the suit, and the’ plaintiff appealed against 
this decree, and it is contended that in the appeal against 
this decree the order setting aside the ex-parte decree 
can be set aside. aa 





(1) 1.L.R. 13 Ran, 239. (3) {1929) A.LR, Lah, 174, 
(2) LL.R. 26 Mad. 204. (4) LL.R. 37 All, 456. 
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By section 104 of the Civil, Procedure Code appeals 
lie from orders specified therein.and from no other orders 
save as otherwise expressly provided in the body of the. 
Code,’ and by ‘section 105: save as otherwise- expressly: 
provided no appeal shall lie from any order made by a 
Court i in the exercise of its original or appellate jurisdic- 
tion ; but where a decree is appealed from, any errof, 
defect or ‘irregularity i in any order, affecting the decision. 
of the case, may be set forth as a ground of objection 
in the memorandum of appeal. , 

Now, an order setting aside an ex-parte decree 
does not, in my opinion, constitute an‘order affecting 
the decision of the case: it is an order securing that 
the case. shall be re-heard upon its merits, and whep 
one comes to look at theauthorities in connection with 
this’ matter it is seen that there is a weight of authority. 
in support of this view. 

In the case of Gulab Kunwar v. Thakur Das (1) it 
was held that an order re-admitting an appeal which 
was dismissed for default under the old section 556. 
was not appealable, and that the meaning of the words 

“affecting the decision of the case” is that it must be 
shown that the error, defect.or irregularity has affected 
the decision of the case upon its ‘merits. 

Again in Tasadduk Husain v. Hayat-un-nissa (2) it 
was held that an‘order under section 108 setting aside 
an.ex-parte decree was not an order affecting the decision 

of the case, that is to say, upon the merits. 

The Allahabad authorities culminate in the dectcian 
of Radha Mohan Dutt v. Abbas Ali Biswas (3) which i is 
a Full Bench authority to the same effect.. : 

We have had cited to us a decision of the Rangoda’ 
High Court—M. S. Mahomed v. The Collector ore see 


(1) (1902) LER. 24 Ai. 464.. (2) (1903) T.L,R, 25 All, 280.. 
* (3) (1931) LL.R. 53 All, 612. 
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{1), and I observe that that case was expressly dissented 
from in the Allahabad case which I have just cited. 


‘The authorities in Calcutta have followed upon the 


same lines. ‘In Krishna Chandra Goldar v. Mohesh 


Chandra ‘Saha (2).Woodroffe J. pointed out that the . 


reason why an order made under section 108 had been 
keld not to affect the merits of the case is that the order 
does not determine the merits but merely ensures a 
re-hearing on the merits. See also Chintamony Dass 
v. Raghoonath Sahoo (3). 

This decision is in. conformity with the Bombay 
case of Dhondu Narayan Shet Sonar v. Waman Govind 
Patwardhan (4) and also with Bhola. Ram -v. Arjan 
Das (5). 


We have kad cited to usgthe case of Gopala Chetti. 


v. Subbier (6), but I am of opinion that this case merely 
lays down that where the Subordinate Court has acted 


in a sense contrary to the law its ‘proceedings can be - 


attacked in revision, and a study of the case shows that 
it is no real authority for the respondent's contefition. 


The whole of the authorities on this point were reviewed. 


by Wallace J. in the Madras case of Athamsa Rowther 


v. Ganesan (7). The learned Judge. points out that a: 


number of authorities proceed upon the principle that 


when the setting aside of the order has re-opened the 


hearing of the suit on the merits, the propriety of the 
setting aside of the order cannot be attacked in an 
appeal in the suit! He adds however that the cases do 


not go beyond that or lay down that in no case can. the 


propriety of an order setting aside an ex-parte decree be 


challenged in an appeal against a decree finally. passed.” 
in the suit, and he cites the former: Madras case of ; 


-(1) (1927) LL.R: 5 Ran, 80,” (4) (1927) LL. Si Bam. '495, 
{2):9 C.W.N. 584, ; (5) (1932) LL.R. 14 Labi 361. 
(3) (1895) LR, 22 Cal. 981. (6) (1903) I L.R. 26 Mad, 604, 


. (7) 47 ML J. 641. 
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Gopala Chetti v. Subbier (1) as an instance in which the 


-ex-parte decree was properly set aside. 


I am of opinion that in this case there is no srotnt 
for saying that the order setting aside the. ex-parte 
decree should be interfered with: and Mr. Munsi in 
his argument has been constrained to admit that if his 
view is right the decision in Radha Mohan Dutt v. 
Abbas Ali Biswas (2) must be a wrong one. In my 
opinion it is clear that the words “ affecting the decision 


.of the case.” mean affecting the decision of the case on 


its merits, and I do not think that to give this construc- 
tion to those words it is right to se one is adding 
words to the Statute. 

: Accordingly this application in revision will be 
allowed, and the case will be remitted to the appellate 
Court to decide the appeal upon the other Jamis raised. 
Costs ten gold mohurs. 


- SPARGO, J.—I agree and have nothing further to add. 


LEACH, J.—The Court is empowered by Order X, 
rule 13 of the Code of Civil Procedure to set aside an 


ex-parte decree if it is satisfied that the summons was 


not duly served or that the defendant was prevented by 
sufficient cause from appearing when the suit was called 
on for hearing. If the Court rejects an application | 
made under this rule the defendant has a right of appeal. 
This right is expressly given by Order XLIII, rule 1 (d) : 
but that order givés no right of appeal to the plaintiff 
if the defendant’s application is successful. In view of 
the very emphatic terms of section 104 of the Code and 
the omission to insert in Order XLII a clause giving | 
the plaintiff a right to appeal against an order ‘setting ~ 
aside an ex-parte decree it seems to me clear that the 
Legislature never intended that there. should be an 
appeal i in such a case, and this can well be understood. 


(4) :1903) LLR. 26 mas, 604. ; (2) (1931) LL.R. 53 All. 612. 
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. It is only right that a defendant should be allowed to 
state his case if the trial Court is satisfied that he was 
unaware of the proceedings or that he was prevented 
by sufficient cause from appearing when the suit was 
called on for hearing. 
The learned Judges who decided M.S. Makomed Vv. 
The Collector of Toungoo (1) were of the opinion that 
section 105 (1) of the Code gave the appellate Court 
power to restore an ex-parte decree in a case like the 
present one when it had seisin of the matter as the 
result of an appeal from the decree passed: after the 
hearing on the merits. I am unable to accept this as 
being the correct interpretation of the section, It 
iffers from a long list of decisions of Indian High 
Courts. There may be ciscumstances which would 
entitle an appellate Court to.restore an ex-parte decree 
which has’ been set aside by a trial Court. It is not 
necessary for the purpose of this appeal to consider 
-thein, but I have at the moment in mind the cases of 
Gopala Chetti v. Subbier (2) and Athamsa Rowther v. 
_ Ganesan (3). In the present case the ex-parte decree 


was Set aside by the trial Court because it was satisfied - 


that the defendant was prevented by’sufficient cause 
from appearing, and, in my opinion, the Code of Civil 
Procedure gives no right of appeal in such a case. 


. Tagree. that the application for revision’ should be. 


allowed and the case remitted to the learned Assistant 
District Judge to decide the appeal on the other points 
raised. 





(1) (1927) LL.R. $ Ran. 80. (2) (1903) LL.B. 26 Mad. 604, 
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| Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Leach, 
and Mr, Justice Spargo. 


A.K.A.C.T.V.. CHIDAMBARAM CHETTIAR- 
A.L.P.RS, MUTHIA CHETTIAR. 


Jurisdiction of the Court—Plaintiff § ‘valuation o if his relief —De termination of 


jurisdiction—Decree in excess of pecuniary jurisdiction—Suit for an 
> account—Valuation—Court Fees Act (VII of 1870), s. 7 (4) \f)—Suits Valua- 
tion (Act (WII of. 1887), s. 8—Civil Procedure Code (Act V of 1908),s.15. = 


# is the plaintiff's valuation in his plaint which fixes the jurisdiction of the 


- Court and-not the amount which maybe fouud and decreed by the Court. The 


purpose ‘and intention of ‘the Legislature ‘as well as the provisions of the Suits 


_ Valuation Act, the Court Fees Act and the Code of Civil Procedure contemplate 


the passing of a decree in excess of the pecuniary jurisdiction of the Court in 
a case where the precise amount could not be ascertained at the time .of the 
institution of the suit or filing of the plaint. 
__ Arogya vy. Appachi, LL.R. 25 Mad. 543; Bidyadiar v. Das, 1,.L.R. 53 Cal. 
14; Dinanath v. Mayawati Kuer, 6 Pat, LJ. 54; Jhanda Singh v. Gulab; LLR, 


13 Lah, +788 ; Krishnaji v. Motilal, 31 Bom. L.R. 476; Madho Das v.. Rauiji, 


I.L.R, 16 All. 287; Muhammad Abdul Majid v. Ala Bakhsh, \.L.R. 47 All. 


534; Rameswar v. Dilu Mathon, 1.L.R. 21 Cal. 550 ; Ramchandra v. Janardan, 


L.L.R..14 Bom. 19; Skamrav v.:Nilogi, 1.L.R. 10 Bom. 200% Urakhan vw 
Kabuiri, L.L.R. 13 Fat. 344, followed. ° : 

Bhupendra Kumar v. Bose, LLR. 43 Cal. 650; Golap Singh v. Indra 
Coomar, 13 C.W.N, 493; Hardayal” v. Ram Deo, LL.R. 2 Ran. 408 (dicta), 
dissented from. 

Per Leacu, J.—The plaintiff i in a suit for ati account is entitled to place his 
own value on the relief sought. This value determines the value of the suit 
for purposes of jurisdiction. A Court is bound to accept a plaint in a suit for 


‘accounts which is valued within the pecuniary limits of its jurisdiction, to hear 


and determine the suit and to pass a decree for the amount found at. ‘the trial 
to be due to the plaintiff, whatever the amount may be. 

C.K. Ummar vy. C.K. Ali Ummar, UL.R. 9 Ban. 165; Faizullah Khan 
v. Mauladad Khan, 3i Bom. L.R. 841; Sunderabai v. Collector of Belgaum, 
LL:R. 43 Bom. 376, referred to. . 
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Hoy (with him Venkatram) for ihe applicant. It is 
the plaintiff's valuation in his plaint which prima facie: 
determines the jurisdiction of the Court and not the 
amount which may be found or decreed by the Court. 
See ss. 6 and 15 of the Civil Procedure Code, and 
‘Sir Dinshah Mulla’s notes at pp. 21 and 101 of his work 
(10th Ed.). See also Burma. Courts Act, s. 7, Suits 
Valuation Act, s. 8 and Court Fees Act, ss. 7 (4) (f) and 
11. The dicta in Har Dayal v. Ram Deo (1) are wrong. 


The learned Judges purport to follow the decisions of. 


Mookerjee J. in. Bhupendra Kumiar Chakravarty ‘v. 
Purna Chandra Bose (2), and in Golap Singh v. Indra 
Coomar Hazra (3), but these decisions have been 
dissented:-from by the Calcutta High Court itself, and 
all the High Courts are agreed that the jurisdiction is 
determined by the plaintiff's valuation and not by the 
amount of the decree. 

Ma Thin On. v..Ma Ngwe Hin {4); Maung Nyi 
Maung v. The Mandalay: Municipal Committee {5) ; 
C. K. Ummar v. C. K, Ali Ummar (6). 

The case of Rameswar Mahton v. Dilu Mahlon (7} 
was decided prior to Bhupendra Kumar’s. case “where 
the Court took the view that a Court has jurisdiction to 


ascertain the mesne profits notwithstanding that. the 


amount may exceed the pecuniary limits of the Court. 
In the later cases of Pancharam Tekadar v. Kinoo 
Haldar (8), and in the Full Bench: case of Bidyadhar 
Bacher v. Manindra Nath Das (9) Mookerjee J.’s view: 
was not aceepted, and. the Court followed the . view: 


taken in Rameswar’s-case.. In Bombay the opinion of. 


Beaman J. in Hirjibhai.N. Ankelsaria.v. Jamshedji N. 
Ginvalla (10) i is tegarded as obiter dicta ‘and was not 


(i) LL.R. 2 Ran. 408. © LL.R. 9 Ran,.165, 168, 
(2) 1.L.R, 43 Cal:.650, (7) LR. 21 Cal. 550, * 
(3) 13 C.W.N, 493. | (8) LL.R. 40.Cal. 56, 

_ 4) -LL.R. 12 Ran: $12. (9) LL.Rs53. Cal, 14, 


(5) LL.R. 12 Ran. 335. : (10) 15 Bom, L.R. 1021. 
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1937 accepted in”: Ishwarappa’ .v Dhanji (1). See also 
AKACEN, Shamrav ° Pandoji v. Nilagi ( 2);* Ratnchandra. Baha 
eae sana v. Janardhan: (3) Krishnaji Vinayak : v. Motilal 
ALPS, Gujarati (4) ; Arogya Udayan v. Appathi Rowthan 
(5) ; .Madho- Das v. Ramji (6) ; Sundarshan Das v. 
Ram Prasad (7); Muhammad Abdul Majid vw. Ala 
Bakhsh (8) ; Sheikh: Mohammed v. Mahtab Chowdhugy 
(9); Dinanath ‘Sahai v. Mayawati. Kuer’ (10).; 
Musammat Urakhan Kuer v. Kabutri’ ai); Jhanda 
*Singh v. Gulab “Mal (12) ; Kalu Ram v. Hanwant Ram 
_ (43) ; Ganga Ram v. Hakim Rai (14). 


No o appearance for the respondent, 


RoseERTs, C.]. —This is an application for: revision of 
a case in which the plaintiff filed-a ‘suit for accounts in : 
relation to a partnership “between himself and. ‘the 
_defendant’s father one Chockalingam Chettiar who. died 
on the 28th May 1935. The plaintiff claimed a. three-. 
quarter share in the partnership and he ‘valuéd. his 
share, that is to say the surplus of assets Gvet: ‘Yiabilities 
that had become due to him, at a sum of” Rs.- 1,500, 
After a preliminary. decree by the Subdivisional Tadge 
a receiver was appointed and later ona Commissioner ; 
took accounts and sales took place... it ‘was “then 
discovered that the assets were insufficient to pay the 
partnership liabilities and the surplus of liabilities. over 
assets.was Rs. 3,13,598. After a. final adjustment of 
accounts it was ascertained that there was dué:t6 the 
plaintiff the sum of Rs, 95,605 odd, and*the Subdivi- 
sional Judge felt himself bound by the case of. A al ‘dayal 


(1) 1.L.R, 56 Bom. 23. (8) LL.R.47 All, 534, 
(2) 1.L.R.10 Bom. 260. ~ (9) 2 Pat, L.J. 394..- 

(3) LL.R. 14 Bom. 19, (10; 6,Pat LJ. 54: | 
(4) 31 Bom. L.R. 476, 481. (11) LL.R: 13° Pat. 344, 
45) LE.R. 25 Mad. 543. (12) LL.R. 13 Lah. 788. 
(6) ILL.R. 16 All: 287. (13) LL.R. 15 Lah, 151. 


(2) LLB. 33 AlL97. (14):LL.R, 15:Lah..512. 
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v, Ram Deo (1); and to be’ in. consequence: unable to” 


give a decree for a sum exceeding his pecuniary jurisdic- 


tion, namely, Rs. 5,000. He therefore dirécted ‘that | 


the plaiiit-should be taken back to the District Court, 
and the sales, except so far as it concerned one sale toa 
stranger, be treated as though they had not taken place. 

We have considered the decision of the Bench of 
thie Court in Hardayal v. Ram Deo (1) with great care : 
but it is clear from a study of that case first of all that 
the dicta by.which the.learned Subdivisional Judge felt” 
himself bound were obiter merely, and secondly that in 
so far as, they purport, to lay downa rule that the 
decretal amount’ is one which can -possibly fix the 
jurisdiction of the Court they are in contravention of 
most. of. the: authorities. Itis,in the words of Sir 
Dinshaw -Mulla in his notes to the Code, the plaintiff's 
valisation in his plaint which fixes .the jurisdiction of 
the Court-and not the amount which may be found and 
decrééd: by the Court. The decision in Hardayal v. 
Ram: "Deo {1) is expressed to follow the view taken by 
the learned Judges in Bhupendra Kumar Chakravarty Vs 
Purna Chandra Bose (2) and Saroda Sundari. Basu v. 
Akramanissa Khatun (3). Reference is also made.to 
Golap Singh v. Indra Coomar Hazra (4) and Hirjibhai 
Navr oji. Auklesaria v. Jamshedji Nassarwanji Ginvalla 
(5) "Fhese cases have all been carefully examined by 
the Court, and -we have come to the conclusion that the 
views. expressed by Mookerjee J. in Bhupendra Kumar 
Chakravarty v. .Purna Chandra Bose (2) cannot be 
. deemed to be correct. 

The history.of this matter in ‘the: sibciiat provinces 
is.one of increasing weight. of ,authority-in favour of the 
contention.that'the’ jurisdiction is determined by the 





eS, . ; - ee Pipe vt ‘ 
(1) (1924) LLR.2.Ran-408.. 7° ~—.  (3) 28 C.W:N. 650. 
(2): (1940): TLR, 43.Cal.650. (4) 13 C.W.N, 493, 
. ; ‘By: 745 Bom. LR. 1021. ; 
16 . 
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valuation im: the plaint and’ not by the result of the 
decree, whatever it may be. Thus.in Allahabad the case 
of Madho: Das v. Ranyi Patak (1)-is directly im point, for 
if was: there held: that the pecuniary: jurisdiction of the 
init Count was. ordinarily governed by the value stated 


by the: plaintifi im his plaint, and if the: suit, having 


regard: t@ the valudtioni in; the: plaint,. is: withim the 
jurisdiction, that jurisdictions is: not ousted by 4 finding 
that 4; decree for a sum. exceeding the limit. off the 
Counts. pecuniary: junisdictiom should: be: given: to: the -. 
plaintiff, A: decision, toa: similar effect was arrived. ali 
im, the case of Sudarshan; Das Shastri: v:, Ram: Prasad. 


(2): and im: Muhammad! Abdul Majid: v.. Ala: Bakhsh (3) 


a Bench: followed the-two; cases which: I have just cited 
anid expressly dissented: from the:cas¢: of Golap Singh:v: 
India: Coomar Haera: (#):apen: whiahy the Judges‘in: the 


. Rangoon: High Court relied. 


When we pass. to consider the. decisions:of the - 
Bombay: High. Court: we finst notice thatin Shamrav 
Pandojiiv.. Nilogi: Ramaji: (5): and: Ramchandra. Baba 
Saihev. Jandrdaw Apaji, (6): the sapre, principle. was 
followéd:. InMirjibhai Navroji! Anklesaria-v..Jamshedji 
Nassarwanji, Ginwalla: (7) there was: a: decision. off a 
Bench: the judgment: of whichiwas: gixen by: Beaman. Ji 
pointing to.a contrary: conclusion: . ‘he. matter to bé 
determined: in. this. case, howeven, did: not directly 
congern the: precise question beforeus, and: Beaman Ji’s - 
observations: were: pointed: out te be: obiter: dicta: in 
the case: of Ishwanappa: Malleshappa Manvi: v.. Dhanji 
Bhanji Gujar (8) where Patkar J. referred to the two 
earlier Bombay: cases—Shamrav: Pasdoji. v. Nilogi 
Ramaji. ad and Ramchandra. Baba Sathe: Ve J anardan 





a. (1894}1.R R; 16 Ail: 2873: “6 (1885)-1 LR: 10 Bom. 200, 
(2). (19101: EL.Ry 33° All. 97, (6): (1889) T.1.R. 14¢:Bom. 19, 
(3}. (1925) L..R: 47-All. 534, (7): 15:Bom. L.R 1021: 


_ @ 13-C.W.N. 493, : (8) (1931) LL.R. 56 Bom. 23, 
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Apaji {1)—which I have just remarked upon, and it is 
pointed out by Tyabji J. that Beaman J. delivering 
judgment in Héryibhai's case {2) was dealing with a 
- matter in which leave was sought to appeal to the Privy 
- Council under.section 110 of the Civil Procedure Code, 
and Tyabji J. adds “ As my learned brother has pointed 
out, the remarks of Mr. Justice Beaman, so far as they 
apply to'the present matter, must be taken to be objter.”’ 
The case of Krishnaji Vinayak Belapurkar v. Motilal 
Magandas Gujarati {3) is also authority. for the proposi- 
tion contended for by the applicant. And-it must be 
considered that the weight of Bombay authorities is in 

favour of his contention. 
‘In Calcutta the case of Rameswar Mahion v. Dilu 
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Mahton (4) shows that here may be jurisdiction to . 


ascertain mesne profits despite the fact'that the amount 
due may be found to be in excess of the pecuniary 


jurisdiction of the Court, and upon the samie principle . 


the Madras case of Arogya Udayan v. Appachi Rowthan 


(5) appears to have been'™ decided. In two. later 
cases, however,—Golap Singh v. Indra Coomar Hazra 


(6) and -Bhupendra Kumar Chakravarty v. Purna 
Chandra Bose (7)—as I have. already remarked, 
Mookerjee J. took the contrary view. The case. of 
Panchuram Tekadar v. Kinoo Haldar (8), in which 
judgment was delivered later than in Bhupendra 
Kumar's case (7), appears to be based upon a contrary. 
view, and it must be observed that in the Full Bench 


case of Bidyadhar Bachar v. Manindra Nath Das (9) | 


five Judges in the majority of four to one took the view 
impliedly contrary to Mookerjee J. and in favour of the 
view taken in Rameswar Mahion v. Dilu Mahton (4). 


(1) (1889) LL-R. 14 Bom. 19. (5) (1901) LL R. 25 Mad. 543. 
(2) 15 Bom. L:R. 1021. (6) 13. C.W.N. 493, 
(3) 31 Bom. L.R. 476, (7) (1910) LL,R. 43 Cal. 650. ; 


(4) (1894) LL.R: 21 Cal. 550. (8) (1912) LL.R. 46Cal..56. / 
(9) (1925) LL.R. 53 Cal, 14. . 
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The Patna authorities proceed upon lines favour- 


AKACT.Y. able to the applicant. Sheikh Mohammad Abdul 


ree 
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Ghafoor v. Mahtab Chowdhury (1), Dinanath Shahai v. 
Mussammat Mayawati Kuer {2) and Mussamniat 
‘Urakhan Kuer v. Mussammat Kabutri (3) are all 
decisions‘in ‘support of the proposition that the value 


-of the jurisdiction in the suit is fixed by the plaintiff-i in 


his plaint and that a decree can be passed when an - 
amount has been ascertained though that i is if excess 
of the pecuniary jurisdiction of the Court. 

- In Jhanda Singh v. Gulab Mal-Bhagwan Das 
(4) the Lahore High Court appears to have taken 
the same view, though it-is right to say that in Kalu 
Ram v. Hanwant Ram (5) ‘Vek Chand J. gives expres- 
sion to some obiter dicta which+can hardly be reconciled ° 


’ with. it. 


‘ Speaking for myself upon an examination of the 


. authorities I have no longer: any doubt but that. 


we must decline to follow the view taken by the 


learned Judges in. the: case of Hardayal v. Ram 
Deo (6), and that case can no longer be regarded. ~ 
as “good. law. It appears to me, clear that the 


purpose and intention of the Legislature as well as_ | 
the express rules laid down in the Suits Valuation. 
Act, Court Fees Act and the Code of Civil Procedure. 
contemplate that there shall on - different occasions. 
be.decrees passed in excess of the- pecuniary juris- 
diction of the Court when a figure has been 
reached. which could not well be ascertained at the 
time of the institution of the suit or filing of the 
plaint.. I therefore think that although the Sub- 
divisional Judge no doubt rightly felt himself bound 
to act upon the case which was cited to him we 





(1) (1917) 2 Pat. L.J. 394. (4) (1932) LLL.R. 13 Lah. 788. 
(2) (1921) 6 Pat. LJ. 54. (5) (1933) ILL.R. 15 Lah. 151. 
(3) (1933) LL.R. 13 Pat. 344; (6) LL.R. 2 Ran, 408. 
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ought to declare that it is no longer of binding 1937 


authority and that the case should go back to the AKAC.T.V, 


Subdivisional Judge to proceed with it upon that “";""* 
basis. aufne 


~ Sparco, J.—I agree. se 

Leacu, J.—The question which we are called 
upon te decide is whether a Court in a suit for an 
account can lawfully pass a decree for a sum which 
- exceeds the pecuniary limit of its jurisdiction. The 
suit out of which the present applications arise was 
filed in the Subdivisional Court of Maubin which is 
empowered by section 7 of the. Burma Courts Act, 
1922, to hear and determine suits where the value of 
the relief sought does ‘hot exceed Rs. 5,000. |The 
account was valued at Rs. 1,500 but after it had been 
taken it was found that the defendant owed the, 
plaintiff Rs. 95,305-6-4. -The learned Subdivisicnal, 
Judge feeling himself bound by an opinion expressed 
in the judgment of a. Bench of this Court {Robinson 
C.J. and Brown J.) in. Hardayai'v..Ram Deo (1). 
held that he hd no jurisdiction to pass a decree 
for the amount due. by the defendant and directed 
the plaintiff to take back the plaint and file it in 
the District Court. This decision was challenged 
by the plaintiff in. an appeal which was heard by- 
the District Judge of Maubin. The learned District 
Judge agreed with the Subdivisional Court and 
dismissed the appeal. The Court is now asked to 
set aside the: decree of the. District Court. in the. 
exercise of its powers of revision, and direct the 
Subdivisional Court to proceed. with the suit. 

The plaintiff in a suit for an account is entitled 
to place his own Value on the relief Bong ate: . This 


(1) (1924) I.L.R.:2 Ran. 408, 
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is clear from the provisions of ihe Court-Fees Act 
itself, but if authority is needed there is ample 
available, Section 7 (4) (f) provides that in suits 
for accounts the amount of Court-fee payable shall 
be computed @according to the amount at which 
the relief is valued in the plaint, and in passing 
it.may be mentioned that by virtue of section 8 
of the Suits Valuation Act, 1887, this value also. 
determines the value of the suit for purposes. of 
jurisdiction. With regard to authority for the state- 


ment that the plaintiff in such a suit. is left to | 
value. the relief which he seeks I need only refer 


to three cases—Sunderabai'v. The Collector of Belgaum 
(1),. Faizullah Khan v. Mauladad Khan .(2) and 
C. K. Ummar'v. €. K. Ali Ummar (3),. In. Sundera- 
bai v. The Collector of Belgaum (1) the Privy Council 
held that the Bombay High Court had rightly 
decided that where a plaintiff sues for a declara- 


tory decree and asks for -consequential relief, and. 


puts his own valuation upon that consequential relief, 


then for the purposes of Court-fee, and also for 
-the -purposes of jurisdiction, it is the value that 


the : plaintiff puts upon. the plaint that determines: 
both. In Faizullah Khan v. Mauladad Khan (2), 
which was also decided by~ the Judicial Committee, 


Lord Tomlin pointed out ‘that in suits for accounts: | 


it is impossible to say at the outset what amount. 
the plaintiff will recover. The Legislature. there- 
fore leaves it open to- him to estimate the amount, 
and this is the scheme of the Court-fees Act. In 
C. K. Ummar v. C. K. Ali Ummar (3) a Full. 
Bench of this Court consisting of Page €.J:, Das j. 
and Maung Ba J. held that in a suit for accounts. 
under clause (iv) (f) of section 7 of the Court-fees. 








me (1948) LLR. 43 Bom. 376. (2) 31 Bom gieR. 
GF) 0931) LL. 9 Ran, 465.6 
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Act the plaintiff in the trial Court and the appel- 


lant in the Court of appeal is the persoty to’ make ani 
éstimnate of tie value of the rélief that. is claimed.. 
The valuation Being left dnfirely ie thé plaintiff, 
and dy his valuation: fixés the’ valuation for purposes 
of jurisdictiogt a Court is Bound to: decept'a plaint 
in a suit for aecounts which’ is valued within the 
pecuniary limits of its jurisdiction. ' It is then required 
by law to hear atit#@etermine ‘the suit. This beirig’ the 
case it must of necessity: have the power of passing 4 
decreé for the amount found at the trial to be due to the 
plaintiff, whatever the‘ amount may be. Section 15 of 


the Code of Civil’ Procédure’ states that évery suit shall 


be instituted in’ thie Coutt of the lowest grade competent 
to: try? it. Therefore: when: a’ plaintiff has valued his 
relief:he cannot choose his forum. The value stated 
by hitr.compels hitn to‘go' toa particular Court. Is it 


reasonable to-suppose that in these circuitistances’ the 


Legislature contemplated compelling'a litigarit to’ start 
proceeding$ de novo’ in another Court should it! appear, 
after‘ al! tlie’ evidence: had’ been: recorded’ by’ the Conirt 
appoirited to: try the case, that the plaintiff was entitled 
to 4,greater sum than that estimated By himrat: tlie tiie 
of’ tile institution of the suit!? The answer totilisqii¢s: 
tion’ must! surely be in the- negative: I -fitid' the’ same 
difficulty in accepting the argument which has sonie- 
times been advanced and accepted that if a litigant 
chooses to proceed with his suit in the original Court he 
must be compelled to sacrifice all that is dué to him in. 
excess of the limits. of the Court’s jurisdiction. I 
consider that the Legislature could never ave contem- 
plated putting a litigant in such a position. _ 


The contrary opinions expressed by Beaman J. in. 


Hirjibhai Navroji Anklesaria v. Janishedji Nassarwanji 


Ginvalla (1) and Mookerjee J..in Golap Singh v. Indra 


(1) 15 Bom L. R: 1021; 
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Coomar Hazra (1) and Bhupendra Kumar. Chakravarty 
v. Purna Chandra Bose (2) no longer find acceptance 
in the High Courts of Bombay and Calcutta. Those 
High Courts#in common with the High Courts of 
Madras, Lahore and Patna, accept the contention that 
a Court in a suit of the nature of the one now under 
discussion has power to pass a decreexfor an amourit 
beyond ihe limit of its ordinary jurisdiction. . His not 
necessary for me to refer to the cages as the learned 
Chief Justice has done so in his judgment. 

It follows that in my opinion the dictum of Robin. 
son C.J. and Brown J. in Hardayal v. Ram Deo (3), to 
the effect that a Court has #0 power in a suit for 
the pecuniary limit of 
erefore, should not 
be followed. The result is that the applications: cbefore 
us succeed, and the Subdivisional Judge. must- be - 
directed to proceed with the suit and pass a decree in 
accordance with law. 

I might add that this decision does not jeyoive any . 
loss to Government in Court-fees as by section 11 of the 
Court-fees Act the decree cannot be executed until, the 
difference between the fee actually paid ang. the} fee 
which would have been payable had the ‘suit Been 





_ properly valued in the first instance has been paid to 


the proper officer. 


(a) 13 C.W. N. 493. (2) (1910) LL.R, 43 Cal. 650. 
(3) (1924) LL.R. 2 Ran. 403. a 


G.B.C.P. O.—No. 9, H.C.R., 3: 372,250. 
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APPELLATE CIVIL. 


_ Before Mr. Justice Baguley, 


MAUNG PO IT AnD ANOTHER v. MA BU LI. * 1936 

: : July 16. 

Arbitration—Claims in the submission—Operation of the award—Fresh cause of 
action on award—Suit on an award—Refusal of Court to file an award— . 
Civil Procedure Code (Act V of 1908), Sch. 11—Pending suit—Agreement to 
arbitrate without intervention of Court—Dismissal of suit—Fresh suit on 
award, * 

A valid award operates to merge and extinguish all claims embraced in 
the submission, and gives rise to a fresh cause of action upon which a suit can 
always be filed. The Civil Procedure Code envisages the filing of a regular 
suit on an award ‘apart from an application: to file it under the Second 
Schedule of the Code ; and even where such an application has been refused 
by the Court a suit will lie on the award. 

Bhajahati v. Behari Lal, 1L.R. 33 Cal. 881; Harakh Ramv, Lakshmi | 
Ram, LR. 43 All. 108; Kokhil Singh v, Ramasray Prasad, 1.L.R. 3 
Pat. 443 a¢¢anilal v. Gokal. Dos LL.R. 45 Bom. 245 ; Muhammad Newaz. Khan, 
v. Alam Khan, (LR. 18 Cal. 414 , Nazalal v, Chhotalal, I-L.R. 49 Bom, 693 ; 
Nathu Mal v. Muhammad Shafi, 52 P.R. No, 12, 44; V.N, Krishna Iyer v. 
V.N, Subbarama Iyer, 1.L.R, 55 Mad. 689, referred te, 

The respondent filed a suit.against the appellants for possession of land, 
During the pendency of the suit, and without the intervention of thé Court, the 
parties went to arbitration and had the: suit dismissed, An award followed 
in favour of the respondent who filed a suit upon : it. ; 


Held, that the suit was maintainable. 
c, CSanyal for the appellants. 
J. V. Kale for the respondent. 


_ Bacutey, J.—In Civil Regular No. 92 of 1934 of 
the Township Court of Pagan Ma Bu Li sued Maung 
Po It and Ma Sein for delivery of possession of certain 
land. The case ended with the following diary | order 
dated the, A2th December, 1934: 


“Called. U Ba Yin for plaintiff present. Both defersdanite 
with U Mya present. U Ba Yin and defendants say case referred” 





* Civil Second Appeal No. 27 of 1936 ‘from .the judgment of the District 
Court of Myingyan in ‘Civil Appeal No. = of 1935, 
17 
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to arbitration outside Court and ask that case be dismisséd with 
own costs. Suit dismissed. -Parties will stand their own costs.” 


The next step in the proceedings was the filing of 
the suit.out of which the present appeal arises. This’ 
is Civil Regular No. 104 of 1935. It was filed by Ma- 
Bu Li. ‘The plaint begins by referring to the previogs 
suit. It then states that on the 12th December, 1934, 


‘the parties executed a document of agreement to abide 


by the decision of U Kin Maung Lat and U Mya, and 


. in accordance with this agreement the regular suii, - 


No. 92, was dismissed.. This statement is borne out 
by the diary order already quoted. The plaint then 


‘goes on to say that the arbitration proceeded and in 


accordance with the agreement a decision was given 
by U Kin Maung Lat awarding the land to Ma Bu Li 
but the defendants refused to give it up. One term of 
the agreement is that if the decision of the arbitrators 
is not abided by one party a sum of Rs. 200 shall be 
paid as compensation for breach of. agreement by the 
party who does not abide by the decision to the party 


_who abides by the decision. In consequence this suit 


is filed for recovery of possession of land and for pay- 
ment of Rs. 200. It must be noted that the suit is not 
one for filing an award : it is a regular suit, the cause of . 
action being the deed of agreement to arbitrate coupled . 
with the award of the arbitrators. The trial Court gave 
the plaintiff a decree for possession of the land.and for 


Rs. 200, with costs. The appeal to the District Judge 


was also dismissed: with - costs : hence the. present 
appeal by the original defendants: ; 
The grounds of appeal are that the suit i is ‘not main- 
tainable ; that'a reference to private arbitration in a’ 
pénding case was entirely illegal and unenforceable and 
void ; that the stipulation, for the payment of Rs. 200 as 
compensation was a nudum pactum and unenforceable ; ; 
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that the lower. Courts had misinterpreted the deed of 
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1936 


reference to arbitration; and that as the arbitrators MAUNG Po 


differed the award by one arbitrator alone was without 
jurisdiction. 


It 
Vv. 


“Ma Bu Ly, 


_ With regard to the interpretation of the deed of Bacutey, J. 


‘award, it seems to me that itis quite clear. Kin Maung 
‘Lat and U Mya were rae arbitrators, and there is 


a Clause : 


“Tf one of the arbitrators does not wish to decide and goes 
-out, the decision of the other arbitrator shall be abided by.” 


Now, i in this case the defendants’ nominee was U Mya 
and in his eviderice he says : 


Land U Kin Maung Lat consulted each other about itis 
-nature and terms of the award to be passed. We did not agree 
with eacly other.” . 


Later on he says : 


“Kin Maung Lat came to my house and told me he had 
-written an award and asked if I would agree to the terms of the 
award written by him. ‘I read the terms of the award written by 
5: him and I could not agree. and I told him to re-consider Se 


“The two lower Courts fave accepted U Kin: Sannd 
Lat’s evidence with regard to the breakdown of the 
arbitration, and I am, therefore, compelled to do the 
same. U Kin Maung Lat is quite clear on the point. 
According to him after he and his fellow-arbitrator had 
‘differed U Mya failed to put in an appearance ona 
date fixed for Renceecing with the case. His evidence 
goes on: — 


“On the fixed date Maung Tin Maung was sent to bring .- 


‘U Mya who promised to comé but failed. So I got to adjourn 
‘the case for passing the award on the Ist June, 1935. On the 
fixed date the plaintiff alone turned up but. not: the defendant nor 


: Mya ‘and ‘the casé was fixed again’ to the 2nd June, 1935, and_ 
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' on that day also the’ arbitrator U Mya did not come although IL 


went and called him personally. * * * U Mya asked me to» 
pass the awardas I deem fit and I. came back to U Ba Tin’s. 


‘house and after drawing up the deed of award on. that very day 
I passed the award * * 


*» 


If this statement is accepted it is quite clear that under 
the agreement to arbitrate U Kin Maung Lat was 
entitled to proceed without his fellow-ar bitrator as. 
U Mya had refused to act. 

I will next deal with the question of whether the 
suit is maintainable. There seems to be a remarkable 
paucity of reported cases in which suits have been filed. - 
on. an arbitration. Nearly all the cases reported are 
cases in which the plaintiff has sought to file. an award: 


-under the. Second Schedule of the Civil Procedure: 


Code or under the corresponding sections of the 
previous Code of Civil Procedure. It seems to mé:- 
clear that the Civil Procedure Code envisages the filing: . 
of regular suits on arbitrators’ awards apart from appli- 


cations to file awards under the Second Schedule to- 
- the Code : vide Form 10, Appendix A, First Schedule. - 


: In Harakh Ram Jani and another v. Lakshmi Rant 
Jani and others (1), it was pointed out that ‘the rules 


governing arbitrations made out of Court have not beer 


materially changed by the Code of Civil Procedure Of 
1908 from what they were under the former Code of 
1882, and it was also pointed out that the refusal of a. 
Court to file an award in a matter referred . to 
arbitration without the intervention of a Court does not 
constitute a bar to the Riveecanon of a-suit to enforce. 
the award. 

In Nathu Mal and Raj Mal v. Muhammad Shaft 
(2), referring to arbitration matters, on page 48. is a. 
passage : 


(1) (1920) L.L.R. 43 All, 108. (2) (1917) 52 P.R. No. 12, 44. 
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“The law has not in this respect been altered’ ce the new 
‘Civil Procedure Code, * * *”: 


and the head note states: 


“ That where there is a valid agreement to refer to arbitration, 
either party to it may pray the Court to file the agreement * * *, 
o« he may call upon the arbitrator to make his award and then 
‘bring a suit for recovery of the amount awarded to him, notwith- 
standing the provisions of section 525 of the old Code, and 
Schedule H, paragraph 20 of the new Code.” 


In V.N, Krishna Iyer v. V.N. Subbarama Iyer 
and another (1), at page 700 occurs the passage : 


“Regular suits -to enforce rights conferred by an award have 
been held toliein * * *” 


and then follow the names of six cases. 

_ In Muhammad Newaz Khan and another v. Alam 
Khan (2), a Privy Council case, at page 418 occurs the 
passage, referring to a casein which an application 
to file an award had been made and refused under 


Section 525: 


“Phough’ the application under section 525 was. refused, that 


“merely left the award to have its ordinary legal validity. ‘It could - 


_ not be successfully contended that an award is not valid because 
the party in whose favour it was had never applied to have it filed 
‘in Court.” 

In Bhajahari Saha Banikya v. Behari Lal’ Basak 
43), it was laid down that a valid award is operative even 
though neither party has sought to enforce it by suit.or 
‘by application under-section 525 ofthe Code of Civil 
Procedure, and also that as the ordinary rule, a valid 
award operates to merge and extinguish all claims 
embraced in the submission, and, after it has-been 








{1) (1932) 1L.R, 55 Mad. 689. (2) (1891) LL. 18 Cal, 414. 
(3) (1906) 1.L.R. 33 Cal, 881. 
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made, ‘the submission and award furnish the only basis. 
by which the rights of.the parties can be determined, 
and constitute a bar to. any action on the original. 


; demand. 


In Manilal Motilal v. Gokaldas Rowyi (1), on page 
264 Macleod C.J. summarized the procedure to be 
adopted by parties in a suit who enter into an agree=- 
ment to refer the matter in dispute to arbitration : 


_ “They may make the agveement an order of Court and then: 
paras. 1 to 16 of the Second Schedule apply. 
If they do not make the agreement an order of Court, 
(a) they cannot ask forthe agreement to be filed under’ 
para. 17; 
(b) they cannot ask for the award if made to be filed under. 
paras. 20.and 21; 

Ac) if aa award is made and both parties accept it they can: 
apply for a consent decree in terms thereof, and there’ 
will be no need to apply for an order recording the: 
terms of the adjustment ; . 

(d) if the plaintiff disputes the award for any reason and 
proceeds with the suit the defendant can plead the 
award and have the case set down for hearing on the. 
issue whether the award is binding as an adjustment ;. 

(e) if the defendant disputes the award, the plaintiff can set 
the case down for trial on the issue whether SBE 
adjustment should be recorded ; : om 

(f). either party can file a suit _to enforce the sais and. 
apply for a stay of the original suit. 


In Nanalal Lallubhai v. Chhota Lal Narsidas (2), 


-an oral award was made in July, 1919, under which: 


Rs. 350 was awarded to the plaintiff. In March, 1924, 
the plaintiff filed a suit to recover the said amount.. 
One defence put up was that the suit was barred by 
limitation. It was held: that the suit being a suit to 
enforce an award was governed by Article 120::of the: 
Limitation ‘Act, 1908, and was, therefore, not barred. 





(1): (1920) LL.R. 43 Bom. 245, (2) (1925).1LL.R. 49 Bom, 693. 
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. ‘These cases seem to me to make it quite clear* that - 


a suit can always be filed on an award irrespective of 
the procedure laid. down in the Second Schedule. 
despite section 89 of the Civil Procedure Code which 
only deals with the filing of awards under that special 
procedure. The contention that this reference to 
arbitration was bad because it was made during the 
pendency of the suit without the intervention of the 
Court and without the Court’s assistance being asked 


for seems to 'me to be met by Kokil Singh v. Ramasray- 
Prasad Choudhary (1). In this case a suit was pending. ° 


On the 25th February, 1922, an agreement was made 
to refer the dispute to arbitration and on the 27th 
February, 1922, the suit was accordingly dismissed. 
Nevertheless when the atbitrators had made their 
award and an application was made to the Court under 
paragraph 20 of the Second Schedule to the Code of 
Civil Procedure, the award was filed under that section 
and the High Court.dismissed an appeal against the 
order to file it. The reference to arbitration in this 
case was exactly on all fours with the reference to 
arbitration which gives rise to the present appeal, and 
if that award could be filed under the special procedure 
for filing awards, it seems to me a fortiori that a suit 
could be brought uponit. There is no possible question 
of the flouting of the jurisdiction of the Court, and 
the passage quoted: from the head note of Bhajahari 
Saha Banikya v. Behari Lal Basak (2), shows what 


_ really happened: a valid award operates to merge and 


extinguish all claims embraced in the submission.. The 
plaintiff is for ever debarred from claiming possession 
of the land in question under any cause of action which 
existed on the date'on which she filed her first suit. 
That suit has been dismissed. Her present suit for 


(1) (1924) LL.R. 3 Pat443. |. (2) (1906) LL.R. 33 Cal.:881.. 
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possession of the land is based on the agreement to 


refer to arbitration and the award of the arbitrator.. 


This cause.of action arises in its entirety subsequently 
to the filing of her former suit and is in itself a good 
cause of action. . ; a 

For these reasons it seems to me that the suit as 
framed willlie. The agreement to refer to arbitration: 
is not disputed. The terms of the agreement ate quite 
clear and the award bya single arbitrator in the circum- 
stances of the case was a good one: so the award can. 
be enforced. 

- A difficult point arises, however, with rene to the 


ponaky of Rs. 200. 


| “«% * * Gf the decision of the said arbitrators is not abided. 


by one party; a sum of Rs. 200 shall be paid as compensation for 
breach of agreement by the party who does not abide by the - 
decision to the party who abides by the decision.” 


Is that Rs.. 200 meant to be a penalty payable in 


addition to having the award enforced, or is the Rs. 200 
to be regarded as an alternative? The arbitration was. 
to decide whether the defendants should make over. 
a certain piece of land to the plaintiff. The award 
presumably would be either that they had got to make 
it over or that they had not got to make it over. If the 


-decision was that they had: not got to make it over, it 


seems to me it would have been impossible for anybody 
to fail to abide by the decision. There was no remedy 
left open to the plaintiff: she could not sue on her 
original cause of action because her suit on that had 
been dismissed, and she could not sue for the land on 
the agreement to refer to arbitration coupled with the 
arbitrator’s award. because the arbitrator’s award was 
against her,: therefore,. under no conceivable circum-.. 
stance could the plaintiff refuse to accept the decision if 


it had. been against her, and there was not the slightest 
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chance of the defendants’ refusing to abide by the 
decision if it had been in their favour. - The only other 
result possible was what has happened in the present 
case. The award was in favour of the plaintiff: the 
-plaintiff certainly could not refuse to abide by that 


decision : the defendants could and have done so, and, 


in my opinion, this Rs. 200 looks to be very much as 
though the Rs. 200 was meant to be a compensation for 
failure to make over the land ; and the plaintiff cannot 


have it both ways: the more so because she has not 
proved any special damage. It seems to me, therefore,. 


that the decree giving her the land and the conipensaiant 
cannot be allowed to stand. 


I would, therefore, alter the decree of the lower 


Courts. The plaintiff will, therefore, get a decree for 


possession of the land in suit. If, however, beforé 


possession of the land is obtained the defendants deposit 


Rs. 200 together with costs, if any, of execution proceed-. 
ings in Court on account of this case, then the plainutt 


shall not obtain possession of the land. 
So far as costs are concerned : let each party bear 
their own costs throughout. 
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CIVIL REVISION. 


Before Mr. Justice Dunkley. 
SEAL v. ARAMUGAM. CHETTYAR* 


Jurisdiction—Suit cognisable by Court of Small Causes—Suit entertained by the 
Township Court—Decrce of Township Court not a nullity—Defect of 
brocedure—Character of suit tried by wrong Court—Procedure do remedy 
defect—Reference to High Court—Provincial Small Catise Courts Act (IX of 
1887), s. 16—Civil Procedure Code (Act V of 1908), s. 24, O. 46,1. 7. : 

The effect of the provisions of s. 16 of the Provincial Small Cause Courts Act 
is not to deprive the regular Court altogether of jurisdiction in suits cognisable: 
by a Court of Small Causes, but merely to prevent the exercise of that juris- 
diction by the regular Court so long as there is a Court of Small Causes having — 
jurisdiction, within the same local limits. Consequently the proceedings of the 

Township Court which erroneously tries a suit of a small cause nature though 

defective i in procedure are not.a nullity. 

“IC. Mukherjee v. Banerjee, 1.L.R. 40 Cal. 537 ; Jodha Bital v. Magautlal,. 

31 Bom, L.R. 1307 ; Shankerbhai v. Somabhai, 1.L.R. 25 Bom. 417, referred to. - 

The character of a suit is not altered by the mode in which it is tried, and 
under the provisions -of O. 46, r. 7 of the Civil Procedure Code, the District. 

Judge can submit the record of a case erroneously tried by the Township Court 

tothe High Court which may uphold the decision if it: finds that substantial 

justice has been done. 

Parskoltaimdas v. The Firm of B. Nathubhai, L.L.R. 56 Hom 387, referred i 


C.K. Ray for the applicant. 
P. K, Basu for the respondent. 


Dunk&LEY, J.—The plaintiff-applicant brought a suit 


“in the Township Court of Kyaiklat for the recovery of 


four months’ salary amounting to a sum of Rs. 60. The: 
Township Court of Kyaiklat has been invested with 
jurisdiction as a Court of Small Causes under the: 
Provincial Small Cause Courts Actto try suits of a small 
cause nature up to Rs. 100 in value. The learned Town- 
ship Judge correctly recognized that the suit of the: 
applicant was of a small cause nature and fell within the 
jurisdiction of his Court as a Court of Small Causes, 


a 





* Civil Revision No. 190 of 1936 from the judgment of the i id Court 
of Kyaiklat in Civil Regular Suit No. 27 of. 1936. 
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and, in fact, the plaint was headed as a “ small cause.” 
However, after the defendant-respondent had been 
served with summons, it appears that the pleaders for 
the parties represented to the Judge that the suit was of 
a somewhat difficult nature (which it was not) and that, 
therefore, it ought to be tried in a regular way. In 
consequence of this representation, on the 15th February, 
1936, the learned Judge passed the following order : 


“The case involves the question of master and servant, with 
intricate law points. By consent, this case is transferred to 
regular side.” 


It consequently appears that the learned Judge 
consciously, although aware that the suit was of a small 
cause nature and within the jurisdiction of his Small 
Cause Court, caused it to be tried in his civil Court 
with regular jurisdiction,. There is no provision of law 
which prevents the Judge of a Small Cause Court from 
recording the evidence given at any trial before him at 
full length, or from delivering a full and considered 
judgment such as.is ordinarily passed in a regular suit, 
and therefore this order of the learned Township Judge 


_ served no purposegwhatever. It was also made without. 
jurisdiction, for.a Township Judge has no authority to. 
order the transfer of a suit from one Court to another,. 
and as it was made without jurisdiction there is no reason: 
why any attention should be paid to it. It is however. 
clear that when the learned Township Judge tried this. 
suit, and ultimately passed a judgment and decree 
dismissing the plaintiff-applicant’s claim, he considered, 
that he was sitting as the Township Judge and not as. 


Judge of a Small Cause Court. 


The main point: which has .been raised on this. 
application for revision on behalf of the plaintiff-applicant. 
is that the Township Court as such had no jurisdiction. 
to try the suit, and that there being : an Saberent want. 
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of jurisdiction the proceedings at the trial are a nullity 
and must.be set aside. Reference has: heen. made to 
authorities in support of the well-known proposition that 


even the consent of parties cannot give jurisdiction 
‘where thereis an inherent want of jurisdiction, and that 
the proceedings of a Court taken without jurisdiction 


are a nullity and can be set aside at any time. I-do not 


propose to quote any of these authorities because, in my 


view, the present case is not acase of this nature. 
Learned counsel for the applicant relies on the provi- 
sions of sections 16, 32 and 33 of the Provincial “Small 
Cause Courts Act. Section 16 is in the following terms : 


“Save as expressly provided by this Act or by any other enact- 
ment for the time being in force, a suit cognizable by a Court of 
Small Causes shall not be tried by any other Court -having: juris- 
diction within the local limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable.” 


A Township Court has jurisdiction under the Burma 
Courts Act to try all suits of a civil nature up to Rs. 1,000 
in value. If it tried a suit in excess of Rs. 1,000 in 
value it would be acting without jurisdiction and its 
proceedings would be a nullity, but that is entirely 
different from the present case. Even allowing that 
the suit was tried by the Township Court and not by” 
the Small Cause Court, it was a suit which the Township 
Court had jurisdiction to try. The effect of the provi- 
sions of section 16 of the Provincial Small Cause Courts: 
Act, in'‘my opinion, is not to deprive the. regular Court. 
altogether of jurisdiction in suits cognizable by a Court 
of Small Causes, but merely to prevent the exercise of 
that jurisdiction by the regular Court so long as there is 
a Court of Small Causes having jurisdiction within the 
same local limits. The provisions of sections 32 and 33 
of the Act.do ‘not appear to me to affect the matter at 
all. Section 32 merely lays down, so far as it is relevant 
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to the present matter, that the provisions of Chapters 
III and IV of the Act, within which section 16 occurs, 
in regard to the exclusion of the jurisdiction of other 
Courts, apply 


“to Courts invested by or under any enactment for the time being 
in force with the jurisdiction of a Ccurt of Small Causes so far as 
regards the exercise of that jurisdiction by those Courts.” 


Section 33 lays down that 


“a Court invested with the jurisdiction of a Court of Small Causes, 
with respect to the exercise of that jurisdiction, and the same 
Court, *with respect to the exercise of its jurisdiction in suits of 
a civil nature which are not cognizable by a Court of Small Causes, 
shall, for the purposes of this Act and the Code of Civil Precedure, 
be deemed to be different Courts.” 


The effect of these provisions therefore is that the 
Township Court of Kyaiklat, when trying a suit of a 
small cause nature and of a value less than Rs. 100, is a 
different Court from the Township Court when trying 
a suit not ofa small cause nature, but this does not alter 
the fact that the Township Court as a regular Court has 
inherent jurisdiction to try all suits of a civil nature up 
to the value of Rs. 1,000. Consequently, if that Court 
by error tries a suit which is of a small cause nature and 
is cognizable by a Small Cause Court exercising juris- 
diction within the same local limits, then the proceed- 
ings of the Township Court are not entirely without 
jurisdiction and, therefore, are not a nullity.: This is 
the view which has been taken by this Court in a number 
of cases which have come before the Court where a 
Township Court having small cause jurisdiction has 
tried a case of asmall cause nature and within that 


jurisdiction asa regular suit, and there hasbeen an.’ 
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is that’ the character of the suit is not altered by the 
mode in which it is tried. As- authorities therefor the 
cases of Shankerbhai and others v.. Somabhai. and 
another (1) and Indra Chandra Mukherjee v. Srish 
Chandra Banerjee (2) may be mentioned, With due 


respect, the point was well stated by a Bench of the 


Bombay High Court in the case of Jodha Bital y 
Maganlal Chhagaunlal Desai (3). The Bench, referring 
to a case where a Subordinate Judge who had jurisdiction 


under the Provincial Small Cause Courts Act had 


transferred a case to another Judge who had no small 
cause powers, said : 
i We ‘do not-mean to infer from. this that he had no jurisdiction 


7 try the suit because failure to comply with section 16 of the’ 


Provincial Small Cause Courts Act seems -to us to be merely.a 
defect in procedure in proceeding: in a Court other-than the: Small 
Causes Court having jurisdiction to try the-case.” 

That this must be the correct view is apparent from 
thé provisions of section 24, sub-section (4), and Order 


XLVI, rule 7, of the Code of Civil Procedure. . 


Supnodae for the sake of argument, it be admitted that 
the learned Township Judge, in making-his order of the 
15th February, 1936, transferring this suit for trial from 
his small cause jurisdiction to his regular jurisdiction, 
was acting within his authority, then itis plain that 
under the provisions of sub-section (4) of section 24 of 
the Code of Civil Procedure he would still be trying 
the suit as a Court of Small Causes, for this sub- section 


is as follows: 
' “The Court iesfu any suit transferred or withdrawn under 
this section from a Court of Small Causes shall, for the purposes 


of such suit, be deemed to be a Court of Small Causes.” _ 


Order XLVI, rule 7, of the Code makes it clear that 
where. -a suit which is cognizable by a | Court of Small 





5 a 0) dai I LR 25 Bom.417, (2) (1913) 1 La. 40 Cal. 537, 


- (3) (1929) 3i.Bom. LR 1307, 1309; * 
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Causes has been tried by a Court which is not a Small 
Cause Court, in contravention of the provisions of section 
16 of the Provincial Small Cause Courts Act, then the 
only procedure which may be taken to correct that error 
is for a party to the suit to require the District Court to 
make a reference to the: High Court, and upon that 
reference the High Court may make such order in the 
case as it thinks fit. This provision clearly shows that 
the proceedings of the regular Court, although the suit 
has been tried by it in contravention of the provisions of 
section 16 of the Provincial Small Cause Courts Act, 
are by no means a nullity, but may be upheld if the 
High Court considers that. substantial justice has been 
done. This is the view which was taken by Nanavati J, 
in the case of Parshottamdas Chunilal Shah and another 
v. The Firm of Bhagubai Nathubhai (1), with which I. 
respectfully agree. . Moreover, whether the present 
application in revision be looked upon as an application 
under section 25 of the Provincial Small Cause Courts 
Act or under‘section'115 of the Code of Civil Procedure 
the power of this Court to interfere to reverse or vary 
the decree of the original Court is discretionary, and in 
regard to this matter I desire to remark that if the 


contention which has. been put forward on behalf of the - 


applicant is correct then it would appear that the present 
application must have been made under section 115 of the 
Code of Civil Procedure, although it purports to have 


been brought under section 25 of the Provincial Small. 


Cause,Courts Act. Learned counsel for the applicant 


is tinable to conténd that his client has been prejudiced _ 


in any way by the fact that the suit has been tried as ‘a 
regular suit instead of as a small.cause, and it would, 
scarcely be possible for either party so to contend as in 


the regular trial they have had a better opportunity of, 





(1) (1931) LL.R. $6 Bom, 387, 393. 
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placing their cocpective cases before the Court ail also: 
they have obtained a full record of the evidence and a 
considered. judgment. Consequently, I should ..be 
unable to hold that it was a proper exercise of the discre- 
tion which is vested in me to interfere in this case on 
the sole grqund that the Township Court tried the suit 


without jurisdiction, when it has to be admitted that. 
neither party has been prejudiced by that action. 


- [On the facts His Lordship held that the applicant 


‘could not sue the respondent as he was not engaged by 
him, nor was he in the position of a trustee in a contract 


made for the benefit of the applicant. His Lordship: ° 
upheld the decision of the Township Court in dismissing 
the suit, but on these grounds. ] 


APPELLATE CIVIL. 
; Before Mr. Justice Dunkley.- , 


P.L.O:P.R.M. RAMASWAMY CHETTYAR 
v. 4 : ar 
M.S.M. CHETTYAR FIRM.* 


Mutual open current account—Independent obligations on both sides—Oné 


sided obligation—Moneys lent—Payments by debtor from time to time 
reducing debt—Limitation Act (IX of 1908), Sch. I, art. 85. ; 

To be. mutual, within art. 85 of the Limitation Act, there must®be tran- 
sactions on each side creating independent obligations on the other, and not’ 
merely transactions which create obligations on the one side, those on the other - 
being merely compiete or partial discharges of such obligations. Each party. 
must be able to say to the other “I have an account against you.” -- 

” Hirada Basappa v. Gadigi Muddappa, 6 Mad. H.C.R. 142, followed, 

Chittar Mal v. Bihari Lal, 1.L.R. 32 All. 11; Ebrahim Mehter v. Abdul Hug, 
8 L.B:R. 149 ; Ganesh v. Gyanu, 1.L.R, 22 Bom. 606; Narandas, v. Nissandas,. 
LLR. 6 Bom. 134; Satappa v. Annapa, 1.L.R.47 Bom. 134; Velu - sail v. 
Ghose Mahomed, L1:.R.17 Mad. 293, referred to. 

‘R.M.A.R.R.M. Arunachallam Chetty v. V.ERMN., mre 11 LB. sR. 369,. 


distin guished.. 


— Ce -rOo>O>n0w— Ooo 
* Civil Second Appeal No. 177 of 1936 from the judgment of the District. 
Court of Pegu-in Civil Appeal No. 9 of 1936, 
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. A money-lending account between thé respondent apd the appellant was 
closed in July 1930 aud 4 new account was started with a debit against the 
appellant, this debit being treated as a debt. No further advances were made 
by the respondent to the -appellant, and the latter made Bo ross to the 
respondent from time to time in reduction of the debt. 

Held, that the transactions were one sided and there was no “ mutuality” 
between the partic and consequently art. 85 of the Limitation Act did not 


apply. 
P. K. Basu for the appeltant. 


Aiyengar for the respondent. 


DUNKLEY, J.—The plaintiff-respondent sued the 
defendant-appellant for the recovery. of. the balance 


due to him on a current account.. The suit was brought 


in the Township Court of Waw. The averment was 
that' the account was a “mutual open and current 
account ”’, within the meaning of that expression as used 
in Article 85 of the First Schedule of the Limitation 
Act. The Township Court of Waw held that this 
Article was applicable and decreed the suit, and this 
decree has been ia on appeal to the District Court 
of Pegu. 


It is common ground that the last advance made by ° 


the respondent to the appellant was on the 2nd May, 
1930, and that if Article 85 is not applicable the suit 
of the respondent is barred by limitation. 

In the able arguments of learned counsel. before me 
I have been taken with the greatest care through the 
numerous. authorities of the Indian High Courts 
regarding the applicability of Article 85 of the Limita- 
tion Act ; but although I am prepared to concede that 


the account between the parties was an open and current: 


account, itis to me so plain that there was a lack of 
mutuality in the dealings between the parties that I 
consider it Seas to refer oy to a few of the cases 
cited. 


The first pifieiek ‘of the account between the: 


parties, which were filed on the 9th. March, 1935, by the 
18 
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' respondent, began with a debit of Rs, 1,000 against. the 


appellant under the date 24th July, 1930, and the 
account subsequent to that debit consists ieey of 
certain additions of interest and various payments on 
account by the appellant in reduction of this indebted- 
ness, until at the date of suit the indebtedness of the 


appellant to the respondent was reduced to Rs. 557-5-9, 


At the demand of the appellant, further particulars-of 
the account were filed on the 25th May, 1938. These 
further particulars show that the account began with 
two payments amounting to Rs. 500 made by the. 
respondent to the appellant in. October and December, 
1929. The next item is a payment by the appellant to 


the respondent of Rs. 300 on the 2nd February, 1930, 


Then follows a payment by the respondent ‘to the 


appellant’.on 20th February, 1930, of Rs. 500, and a 


further payment by the respondent to the appellant on 
Sth March, 1930, of Rs. 200. The next item is dated 
the 26th April, 1930, and consists of a payment of 
Rs. 600 by the appellant to the respondent. It is 
followed -by a payment of Rs. 600 by the respondent 
to the appellant on the 2nd May, 1930. _ The result of all. 
these payments was to leave a balance of Rs. 900 as 
principal due by the. appellant to the -respondent. 
Interest was added, and the account was closed on: the 
25th July, 1930. The oral evidence of - plaintiff- 
respondent shows that the interest amounted to 
Rs. 47-2-9 and that-in order to make up a round sum 
Rs. 52-13-3 was paid to the appellant in cash, and the 
account was closed with a debit of Rs. 1,000 due by the 
appellant to the respondent. This debit was carried 
over to the new account of which particulars were given 
on 9th March, 1935. 

The lower Courts have overlooked the significance 
of the expression, occurring in Article 85 of the First 
Schedule of the Limitation Act, “ where there have 
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been ‘reciprocal demands between the parties.” This 
does not mean that there must have been an actual 
demand by each party from the other, but it has been. 
interpreted to mean that the Article applies only to 
cases wherg the course of business between the parties 
has been of such a nature as to give rise to reciprocal 
demands between them, that is, the dealings between 
the parties must have been of such a nature that the 
balance might sometimes be in favour of one party 
-and sometimes in favour of the other—Narrandas 
Hemraj . and. others v. Vissandas Hemraj (1); 
Satappa Jakappa Kochcheri and. others v. Annapa 
‘Basappa Patil and others (2). The proposition is 
admitted on behalf of the respondent to be correct that 
there must be transactions on both sides giving rise to 
independent obligations in favour of each party against 
the other : each party must be able to say to the other 
“T have an account against you” ——Chittar Mal and 
another v. Bihari Lal and others (3); Ebrahim Ahmed 
Mehter v. S. Abdul Huq (4); R.M.A.R.R.M. Aruna- 
challam Chetty v.V.E.R.M.N.Somasundaram Chetty (5). 
The rule was correctly stated by Holloway C.J. as long 
ago as 1871 in Hirada Basappa v. Gadigi Mudappa (6) 
an authority which has been almost invariably quoted 
in subsequent decisions regarding the meaning of 
Articl@’'85. The learned Chief Justice said: . 


“To be mutual there must be transactions on each side 
creating independent obligations on the other, and not merely 
transactions which create obligations on the one side, those on 
the other being merely complete or partial discharges of such 
obligations.” , 


{1) (1881) LL.R. 6 Bom. 134, (4) 8 L.B.R. 149. 
{2) (1922) LLL.R. 47 Bom, 128,136. (5) 11. L.B.R. 369, 
43) (1909) LL.R. 32 All; 11, (6) 6 Mad. H.C, Rep, 142, 144. 
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Velu Pillai and others v. Ghose Mahomed and others (1) 


and Ganesh v. Gyanu (2) are to the same effect. 


Even in the first account, from October 1929 to July 
1930, at no time could the appellant have said to the 
respondent “I have an account against you.” The 
account has the appearance of an account of loans made: 
by the respondent and of payments by the appellant 
from time to time in partial repayment of these loans- 
It is urged on behalf of the respondent that beéause in 
this account interest was not added in the usual way 


_every six months, an inference is raised that the parties 


at that time looked upon their respective payments to one. 


~ another as creating independent obligations. But even 


if it be conceded ‘that in this first account there was. 
mutuality,’ the evidence of the. plaintiff-respondent 
shows that.this account was completely closed on the 
25th July, 1930, and to make the amount due by the . 
respondent to the appellant up to a round sum a small 
payment in cash was made to the appellant and then an 
entirely new account was started with debit against him 
of Rs. 1,000. The second account, which was given in- 
the original particulars, plainly shows that this debit was. 
treated as a,debt.. No further advances were made by 
the respondent to the appellant, and the payments. 
which the appellant made after July, 1930, to the 
respondent, were made in reduction of this indébted- 
ness, and clearly did not create any. obligation in 
favour of the appellant. The transactions were in fact 
one-sided and there was no “ mutuality.” ; 
_ Reliance has been placed on behalf of the respon- 
dent on the case of R.M.A.R.R.M. Arunachallam | 
Chetty v. V.E.R.M.N. Somasondaram Chetty (3) because 
of the aileged similarity of the facts of that case. In that © 





(1) (1893) L.L.R. 17 Mad. 293. (2) (1897) ILL. 22 Bom, 606. 
(3) 11 L.B.R. 369. 
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case two firms advanced money to one another, and for 
some years.the credit balance was sometimes in favour 
of one and sometimes in favour.of the other, but after a 
certain date the accounts always showed an increasing 
credit in favour of one side. The Court held that in 
spite of the fact that after that date one firm was always 
in debit the account nevertheless continued to be 
a mutual open and current account because the accounts 
were continued in exactly the same form, and there was 
nothing to show that payments made by the firm in debit 
subsequent to that date were made merely in partial 
discharge of. the debit balance against it. This case 
can be clearly distinguished from the present case. In 


the present case, apart from the fact that it would be. 
difficult to hold that the accounts prior to July, 1930, 


were mutual, there is clear evidence to show that these 
accounts were definitely closed in July, 1930, anda 
fresh account opened. The later account is plainly an 
account of a loan which was partly discharged by 
periodical payments by the respondent. Hence Article 
85 of the First Schedule of the Limitation Act was at 
any rate not applicable to the account subsequent to 
July, 1930, and, therefore, the suit of the plaintiff- 
respondent was out of time. 

This appeal is, therefore, allowed, the judgments 
and. decrees of the Township Court of Waw and of the 
District Court of Pegu on appeal therefrom are set 
aside, and the suit of the plaintiff-respondent is 


dismissed with costs throughout, advocate’s fee in this _ 


Court five gold mohurs. 
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CRIMINAL REVISION. 
Before Mr. Justice Mosely, 


MAUNG NWE aAnbD ANOTHER 
_ ts 
MAUNG PO HLA. * 


Trespass—Bona fide action of landlord— Right of posséssion given to tenanit— 


Qui facit per alium, facit per se—Criminal liabilety of principal for acts of 
agent—Abetment by principal—Penal Code (Act XLV of 1860), ss. 107 (1), 
447. 

Where a person acting in good faith and believing the land to bel his gives 
to his tenant the right to possessior of the land but does not order him to take 
it’ on his behalf, he cannof be convicted of the offence of trespass urider s. 447 
of the Penal Code. 

Shwe Kun %, King-Emperor, 3 L.B.R. 278, explained. 

The maxim “ qui facit per alium, facit per se”-is not a doctrine of criminal 
law, but of civillaw. The principal can be made responsible for and found 
guilty of the acts of his agent, under the criminal law only where it is proved: 
that he has instigated or otherwise abetted the acts of the person. who- 
actually committed the crime. 5 

Emperor v. Ghasi, 1.L.R. 39 All. 722, dissented from. 


EM aung for the applicants.. 


Mose y, J.—The applicants in revision, Maung Nwe 


‘and Maung Po Byu, were sentenced toa fine of Rs. 10 


each, under section 447, Indian Penal Code, for. 
committing trespass on the land of the complainant, 
Maung Po Hla. The second applicant, Maung Po Byu, 
was: the person who actually entered on the land, 
purporting to do so as the tenant of the first applicant, 


.Maung Nwe. 


{ do not understand the Magistrate’s reasoning. 
He quoted the revision case of Shwe Kun v. King- 
sil ood (1), where it was ' briefly held that the imere 





* Cnmunal Revision No, 771B of 1936 from the order of. the Township 
Magistrate (1) : Nattalin in Criminal rial No. 170-of 1936. 


(1) 3 L.B.R. 278. 
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sending of a servant to plough was not entry or 
constructive entry on the land by his master within. the 
meaning of section 441 of the Indian Penal Code. 
[The ruling quoted wrongly says “section 441 of 
the Code of Criminal Procedure.”] If such an entry 
by a. servant could not be constructive entry by the 
master, still less could entry by a tenant be, to whom 
the landlord had merely given the right of possession, 
but had not ordered him to take it on his own behalf. 
The trial Court also relied on Emperor v. Ghasi (1), 
for holding that the landlord could have committed 
the offence of trespass even though he did not 
personally make entry. In this case, also one in 
revision, it was very shortly held that a person could 
‘be held to have committed. entry on property in the 
possession of another with intent to commit the offence 
of trespass, within the meaning of section 441, Indian 
Penal Code, even if he did not personally set foot on 
the property. Ryves'J. said: . 


“IT do not think it is necessary that the entry on such land 


should be personally effected by the accused. It might well. 


be an entry by any agent: of his under his orders.” 


With due respect, I cannot accede to this inter- 
- pretation of the law. The maxim of “ qui facit per 
alium, facit per se” or thé law of agency is not a 
doctrine of criminal: law, but of civil law. The 
principal can be made responsible for, and found 
guilty of, the acts of his agents, under the Criminal 
Code, only where it is proved that he has instigated or 
otherwise abetted the acts of the person who actually 


committed the crime. The-law of abetment was_ 


enacted to deal with such cases, (section 107, ef Seq.; 
Indian Penal:-Code). 


(1) (1917): LL.R. 39 All. 722, — 
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I wish to emphasize this, because Shwe Kun's 
case (1), which, in my opinion, was tightly decided on 
the facts and materials there, and which merely laid 
down that a person who sent his servant to make an | 
entry on land in the possession of another cannot be. 
convicted of the substantive offence of trespass, is often 
wrongly interpreted in the lower Courts as , meaning 
that the principal cannot be convicted of any criminal 
offence at all, In such’a case, of course, the principal 


.can_ be convicted of abetment by instigation of the 


trespass, ‘vide section 107 (1), Indian Penal Code. 

As for the merits of the present application, il is 
obvious, on the face of it, that the accused were acting 
in good faith and were guilty of no offence at all. The 


- first applicant, Maung Nwe had bought the land in— 
‘question from one Maung Aye and his wife. After the 


sale of the land and the registration of the sale deed, 
Maung Nwe discovered that Maung Aye and_.his- wife. - 


“had sold the same land by registered deed to the- 


present respondent, Maung Po Hla, some two months 
previously. Maung Nwe was successful in a civil suit, 
(Civil Regular Suit No.- 88 of 1936. of the Township 
Court of Nattalin, which was decided about a month — 
after the judgment in the present case), where’ he 
obtained a cancellation of the deed of sale to Maung. 
Po Hla on. the ground that it was fraudulent and 
without consideration. In another case, (Criminal 
Regular Trial No. 54 of 1936 of the First Additional 
Magistrate of Nattalin), Maung Nwe prosecuted and 
obtained a conviction of Maung Po Hla and Maung Aye 
for cheating, though that conviction was set aside on 
appeal, partly, I think, on wrong grounds, and partly : 
on technical grounds of autrefois acquit. 

In any event, it is clear that Maung Nwe acted in 
good faith, believing the land to be his, and, in fact, it has 

_(@) 3 L.B.R, 278. ; 
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subsequently been held by a civil Court thatthe land is 1937 
his. The application of Maung Nwe and Maung Po mavne 


Byu will, accordingly, be allowed, and their convictions  “Y* 
and sentences set aside, and the fines of Rs. 10 each, Ea onal 


which have been paid, refunded to them. — 





MOSELY, J. 
CIVIL REVISION. 
Before Mr. Justice Mosely. 
DESRAJ CHANANLAL . es 
Mar. 2. 


v. 
RAMJASRAN MADANCHAND.* 


Shan States Courls—Applicubility of Civil Procedure Code—Burma Laws Act 
(XIII of 1898), s. 10—Political Department Notification No. 33 of 21st June 
1926—Burma Courts Act (Burma Act XI of 1922), s. 10 (2) —Shan States 
Civil Justice Orders, 1900 and 1906—Attachment before judgment—Property 
situate in Shan States—No sesamiae Court in Shan States—Civil Procedur® 
Code (Act V of 1908), s. 136. 

The Civil Procedure Code is not in force in the Shan States. in virtue of 
the power contained in s, 10 of the Burma Laws Act by Political Department 
Notification No. 33 of 21st June 1926 sections 36, 38, 39 and 41, and rules 4, 
3 and 6 of Oruer 21 only of the Civil Procedure Code have been extended to 
tthe Shan States. The Burma Courts Act which establishes grades of civil. 
‘Courts in Burma does not extend to the Shan States. The Shan States Civil 
Justice Orders of 1900 and 1906 regulate the simplified procedure of officers 
administering civil justice and no power to issue attachment before judgment 
is conferred upon any of the Shan States Courts. 

S. 136 of the Civil Procedure Code authorises the issue of an order ‘of 
attachment before judgment to any District Court in British India. There is 
no District Court or Court with the powers of a District Courl under the Civil 
Procedure Code established in the Shan States to which an order of attachment 
before judgment could be sent. Held it is illegal for a Court in British Burma 
to. issue an order for attachment before judgment of property situate in the 
Shan States. 

Chaudhri v. Dina Nath, ALR. (1936) Lah, 330; Mela Mal v.. Bishun — 
. Das, AIR. (1931) Lah. 723; Soma Sundaram v. Muthu Verappa, 4 B.L.T. 

- 89, referred to. 


K. C. Sanyal for the applicant. 


Hormasjee for the respondent. 





. * Civil Revision No. 259 of 1936 from the order of the Subdivisional ‘Court 
of Mandalay in Civil Misc. Case No. 32 of 1936. : 
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1937 MosELy, J.—This is an application in revision 
Deseas against’ the order of the Subdivisional Court of. 
CHANANIAL Mandalay, allowing the issue of an attachment before | 


a Perea judgment of property belonging to the defendant, 
_cuanp. .Situatein Pindya in the Southern Shan States. The 
order was sent to the. Assistant Superintendent at» 
Kalaw, who again sent it to the State Judge at Pjndya, 
and the property was actually attached. An application 
for. removal of the attachment, on the ground that it. 
was an illegal one, was disallowed by the Judge, who 
held that no such application lay under Order 21, 
rule 58. See however Order 38, rule 8. The claim is 
to be-investigated as under that rule. The Judge also 
gave reasoris why he considered that ie order was a 
legal one. 

Under section 136 of the Code of Civil Procedure, 
when an application is made that any property should 
be attached under any provision of the Code not 
relating to the execution of decrees, and such property 
is situate outside the local limits of the jurisdiction of 
the Court to which the application is made, the Court 

‘may, in its discretion, make an order of attachment, 
and send a copy of its order to the District Court 
within the local limits: of whose jurisdiction such 
property i is situate. 

It has-been held, [vide Soma Sundaram v. Muthu 
Verappa (1), -a decision of the Chief Court of Lower 
‘Burma, Chaudhri Kanhya Ram. v. Dina Nath 
Hardial Mall (2) and Mela Mal v. Bishan Das (3)], 
that section 136, Civil Procedure Code, authorizes 
the issue of an order of attachment before judgment to: 
any District Court in British India. It was said in 
the last mentioned case that the Civil Procedure. Code 
recognizes only Courts established by the order of the: 


(i) 4 BLT. 89. /. (2) ALR. (1926) Lah. oath 
(3) ALR. (1931) Lah. 723. 
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- Governor-General in Council, and it has been held in 
that case that the Court was right in refusing to send a 
warrant of attachment before judgment to the Consular 
Court at Kashgar in China as that was created by 
His Majesty in Council under the Foreign Jurisdiction 
Act, though the Consul exercised the powers of a 
District Judge, and the Court was deemed to be a 
' District Court. for the purposes of the Code of Civil 
Procedure and other Indian enactments relating to the 
administration of civil justice. 

By section 1, sub-section (3), Civil Procedure Code, 
only section 1 and sections 155 to 158 were extended 
to the whole of British India. The rest of the Code 
was extended to the whole of British India except 
the Scheduled Districts. By Foreign Department 
Notification No. 791E, dated the 4th May 1886, the 
‘whole of Upper Burma, including the Shan States, was 
declared to be part of British India. By. Foreign 
Department Notification No. 789E, of the same 
date, Upper Burma, except the Shan States, was 


constituted a Scheduled District. Under Notification: 


No. 1 of the ist January 1909 the whole of the Code 
of Civil Procedure was extended, under the. power 
conferred by section 5 of the Scheduled Districts Atct, 
XIV of 1874, to Pr Burma, (except the Shan 
-States'. 


1898 the Local Government was given power to extend 


any enactment which was in force in Upper Burma at - 


Under section 10 of. the Burma Laws Act XIII of 
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38, 39 and 41, and rules 4, 5 and 6 of Order 21 of the 
ise Schedule of the Code of Civil Pesceiite were 
extended to the Shan States. 

The Burma Courts Act, XI of 1922, which 
establishes grades of civil Courts in Burma, and is 
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said therein, section 1 (2), to extend to the whole of 
Burma, does not however extend to the Shan States, vide 
section 10 (2) of the Burma Laws Act. See also 
Notifications Nos. F 20 A of October 1st-1922 and 
20 A II of January 2nd 1923 issued mee the 
Government of India Act, 1915. 

Under section 12 of the Burma Laws ‘he, the 
Local Government had power to appoint officers to 
undertake the administration: of . civil: justice. and to 
define the powers and regulate the procedure of 
officers so appointed, and the powers and procedure of 
the Courts in the Shan States were fixed by the 
Shan States Civil Justice Order, 1900, and the Shan_ 


States Civil Justice (Subsidiary) Order, 1906. In 


those orders, which are at pages 56 to 76 of the 
Shan States Manual, a certain simplified procedure. is 
prescribed, and admittedly the power to direct 
attachment before judgment is not one of the powers 
conferred on any Court in the Shan States.. The 
Subsidiary Order relates to the administration of 
justice within the notified areas of Kalaw, Taunggyi 


and Loimwe only. Under both orders a rule has 
‘been passed, vide Political Department Notifications 


Nos. 16 and 17 of the 19th June 1935; relating to 


the powers of any Court in the Shan States to 


execute any order for execution sent to. it for 


execution under the provisions of Order 21 of the First 


Schedule ‘of the Code of Civil Procedure, while under 
section 13 of each Civil Justice Order there are 
similar provisions for the execution by any Court in 
the Shan States of any decree ‘sent to it for: execution. 
There is no provision in these orders: for Courts 
in the Shan States executing any order of any other 
Court which is not made in execution. 

The. main argument of the advocate for the 
applicant in the present case is that as Courts in 
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the .Shan States have no power to attach property 
before judgment in suits in the Court itself, therefore 
they have no power to execute orders for such 
attachment sent. to them by a Court in British 
India outside the Shan States.’ This argument, I 
think, has no force whatever. The mere fact that a 
simplified procedure has been prescribed for a backward 
area like the Shan States does not: affect the power 
of the Court there to carry out the orders of other 
Courts in other places. ‘That is a matter of the 


comity, of Courts. Similarly, there is nothing to 


prevent the Court at Mandalay from issuing orders to 
a Court in the Shan States, provided that the order 
will be carried out; for Courts will not issue orders 
that cannot be carried out any more than Courts 
will entertain actions to try matters where they have 
no power to enforce their decisions: see on this, 


“The Laws of England” by. Halebuty; (Article : 


Courts, Volume 9; page 16). 


There is, however, another fine of argument. 


which I think is decisive to show that the order 
complained of could not legally be passed. Under 
section 136, Civil Procedure Code, the order of 
attachment is to be sent to the District Court within 
the local limits of whose jurisdiction the property 
is situate. Admittedly,.no District Court, or Court 


with the powers of a District Court under the Civil. 


Procedure Code; has been éstablished in the Shan 
States to which the order of attachment before 


judgment in question could be sent. The Court of: 


the Assistant Superintendent at Kalaw is not a 
District Court, and has not been empowered to 
exercise the duties of a District Court. 

The order for attachment therefore was wrongly 
issued, and must be withdrawn. 
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1937 This appizeation will be successful with costs, 
Drsras advocate’s fee two gold mohurs. 

‘CHANANLAL 

RAMIASRAN : x 
iced CIVIL REVISION. 

MosExy, iz Before Mr. Justice Mosely. 


ey, BENGAL BURMA, ee CO. AND ANOTHER 


Mar. 6. 
BURMA LOAN BANK, LTD. AND ANOTHER. + 


Mutual open current account—Mutual Siltate—Biaind account—Deposit to 
- credit of customer—Alternate credits-and debits—Payments by.customer to 
reduce debit—Limitation Act (IX of 1908), Sch. 1, art. 85. ; 

A mutualaccount means not merely where one of two parties has received 
money and paid it on account of the other, but where each of the twe parties 
has received arid paid on the other’s account, i.¢., there is a mutual account. 
where each of two parties has received and paid on acc ount of the other, and 
what would be recoverable would be the balance of the two accounts. - 

Phillips v. Phillips, 9. Hare-471, referred to. 2% 

Transactions between banker and customer can be of the nature of a 
mutual open current account but that depends on the circumstarices of each 
case. , If an account starts with a deposit to the credit of the customer and 
then consists of a series of alternate credits and debits, and then for a period 
exceeding three years consists merely in the debit in favour: of the bank being 
reduced by payments by the customer, the account then cannot be calleda 
mutual one, Although the account started as annie one it continued on a 
different footing and changed its nature. 


Dau Dayal vy. Piari Lal, 1.L.R. 50 “AIL 645 ; Ebrahim v. Abdul Huq, 
8L.B.R. 149; Fyzabad Bank, Lid. v. Ramday&, A.I.R: (1924) Pat. 107 ; 
Govinda v. Ramasami, 92 1.C. 106; Hajee Syed. Mahomed v. Athvudooiisee, 
LL.R, 5 Cal..759 ; Hirada v. Gadigi, 6 Mad. H.C. Rep. 142 ;Joharmal Firn v. 
Hiralal,1.L.R.7 Pat. 238 ; Khushalo v, Behari Lal, LL.R. 3 "AIL 523 ; Maniram 
Seth v. Seth Rupchand, 1.L.R. 33 Cal, 1047; Padwick v. Hurst, 18 Beav. 575; 
R.M.A.R.R.M. Chetly v. V-E.R.M.N. Chétly; 11 L.B.R. 369; Ram Pershad v 
Harbanis Singh, 6 Cal. L.J. 158 ; Sewa Ram v. Mohan Singh, (1886) P.R. No: 44 
p. 83; Tea Financing mee, v. Chandrakamal, I hae 58 Cal, 649, 


discussed. - 


Dangali for the applicants. 
ronald d and Ray for the respondent. . 





ve Civil Revision No. 300 of 1936 from the judgment of the ee Cause © 
Court of Rangoon in CR. Suit No. 1850 of 1935, 
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MosELy, J.—The plaintiff-respondents, the Burma 
‘Loan Bank, Limited, (In Liquidation), obtained a 
decree in the Small Cause Court, Rangoon, against the 
Bengal Burma Trading Company and its two partners, 
P. C. Nandy and M. P. Mukerjee, for Rs. 247-2-3 and 
Rs. 125 interest at 2 per cent per mensem from 1933, 


in all for Rs. 372-2-3, the amount due on their bank-. 


ing account overdrawn. The account was closed in 
May 1933. The suit was filed in February 1935. The 
trial Court held that the suit was-not barred by Article 
85 of the First Schedule to the Limitation Act, as the 
account was mutual, open and current, and that is 
the main quéstion in this application in revision. 
The account it would seem -was opened in April 
1928, when for some time it was alternately in credit 
or. overdrawn for. small sums. From December 1928 
it was always overdrawn and it was last overdrawn 
in June 1929, which is the date of the last business 
transaction shown in the accounts. Repayments, how- 
ever, were made up to May 1933. The overdraft was 
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secured by a promissory note for Rs. 375, Exhibit i ; 


executed on the 19th November 1928. 


The trial Court held that the account was a 


mutual and current one. It is said that- the defen- 
dants had failed to prove that it was converted into 
a loan account, and the mere fact: that they did not 


draw any money after 1929 was not sufficient to show: 


that the account had ceased to be a current and mutual 
one. It was held, therefore, that Article 85 applied: 
The first ground in revision is that the accounts 


were not proved: The cashier who kept the books. 


was not available, but the accounts were proved by 


his assistant, Ramanand Singh (P.W. 2); who knew | 


his handwriting and who swore to. the second defen- 
dant, Nandy, having come and made the nine or ten 
payments alleged in 1932 and 1933. 
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-As'to limitation, Article 85 of the Second: Schedtile. 
to the Limitation Act provides that a suit - for the: 


edtiaannra: Ce ‘balance due-on a mutual, open and current: account, ; 
Burma Loan where there have been reciprocal demands between 


BANK, Lp, 


—a— 


- MoseEty, J. 


the partiés, must be instituted within three yeat's from 
te close of the year in which the last item admitted or 


proved is entered inthe account, such year ~to | ‘be. 


computed-as in the account. . 
In Hirada Basappa v. Gadigi Mudappa.*(1),: 
Holloway J. observed, 


-“Tn order that accounts might be mutual, theré nus pe 
-transactions on each side, creating independent ‘obligatiogs « on the 


other, and not merely transactiong which create obligations on the 
one side, those on the other being ‘merely complete or “partial 
discharges of such obligations.” ‘ 


Similarly, in. Ebrahim: Ahmed. Mehter v. ‘Ss. Abdul 
Hug (2) it was said that a “ mutual account ”*” means 
not merely where one of two parties has received 
money and paid on account of the other, but where 
each of two parties has Teceived and paid on the- 
other’s account. - . 
~ Jt has . been doubted in some reported cases 
whether a banking account can be said to be a mutual 
account as between banker and customer merely because 
the account opened with a deposit*in favour of ‘the 
bank, and because subsequently the customer incurréd. 
indebtedness t@’the bank by overdrawing. It has been. 
doubted whether such transactions. can be deemed: to 
to be mutual accommodation: The ordinary lay mean- 
ing of. “mutual. account”; is what is given in Dau 


Dayal v. Piari Lal (3);. where it was. agreed by both 


sides, and held by the Couit, that for an account to be 
mutual. there must be independent transactions between 





(1) 6 M.H.C. Rep.-142. (2) 8 LBR: 149. 
. 3) (£928) LL.R. 50 Ali. 645. oe 
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the two parties, ie., two sets. of transactions. In one aE 







set, one “of, the parties should hold the position Sled 

ea creditor and the other a debtor, and in the other s kt Travine Co. 

of transactions the positions should be reversed. BURMA Loax 
- The dictum of Vice-Chancellor Turner in Phillips \ PS 1"? 
v. Phillips (1 ) is often quoted : . _ Mossry, J. 


*. A mutual. account means not merely where one.of two parties 
ie received: money and paid it on account of the o ther, but 
where each, of the two parties has received and paid. on the 
other's’ account, Ze. there is a mutual account where each of 
two parties ‘has: ‘received and paid: on account of the other, and 
what would” be recoverable would be the balance of the two 
accounts. DRI, 


But see the renaates of Rankin CJ. on this defini- 
tion in Tea Financing Syndicate, Ltd. v. Chandra- 
kamal Bezbaruah(2) where it was pointed out that. the 
cross claims.may be for the sale of goods or money 
lent, etc. It was said there that fur Article 85 to 
be applicable there must be cross-claims arising out of 
a course of dealing which evidences or is s referable to 
an intention of ‘set-off. 

In Padwick v. Hurst (3) it was ‘said that a8 situa 
accounts ” mean not where one party only has received 
from (and made payments on behalf of) the other, but - 
where each.of two parties has received from (and paid 
on ac¢count of) the other. 

Their Lordships of the Privy Council raised the 
question in-Maniram Seth v. Seth a, oi (4) but 
did not decide it. They said: 


. “A question bas been raised as to whether the dealings 
between the parties were: mutual as well as open_and current and 
involved reciprocal démands between the parties * * * °* *, 
The dealings were certainly not the ordinary ones of banker aed 
cas but rather in Mie nature of mutual accommodation. is 


{1) (1852) 9 Hare. 471. (3) (1854) 18 Beav. 575. 
_ {2) (4930) LL.R, 58 Cal, 649. © (4) (1906) LL.R. 33 Cal. 1047. 
19 ee 
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In Govinda*Nadan ¥. A.Y.R.M. RM. Ramasami 
(1), a case of the High Court of Madras, Odgers J. said 


Tauune Co: that the account in suit resembled exactly a bank pass 
"Buna Loan book, where deposits. and withdrawals of moneys took 


BANK, 


place from time to time, the balarice being in favour of 


Mosety,J. either the customer or ‘the bank at any given moment. 


He agreed that there did not appear to be independent 
obligations. on both sides, and that a mere shifting of. 
the account from one side to the other was not enough - 
to constitute mutual obligations. 

On the other hand, it was held that banking 
transactions of the nature described *were mutual in” 


. Khushalo y. Behari Lal. (2), and Sewa Ram v. Mohan 
Singh (3). In the last mentioned case the head note 


is‘to the effect that even in banking transactions where 
the balance is now on one side and ‘then on the other, 


_and the change does not appear to arise from a merely’ 


accidental and passing overpayment Article 85 does 


“apply. -Or, as it was -put in the judgment, Pontifex J’s 


dictum in Ashrufoonissa’ s (4) case could only be : 
justified if the payments by the defendant in excess of 
his liability were such as to show an intention on his 
part of wiping out the | previous Suerdrawe,s aes weoiteng 


" more. 


_ The earliest case where any doubt was ‘expressed 
as to whether there could be mutuality between banker ~ 
and customer is this last mentioned case, Hajee Syed 
Mahomed v. Mussamut Ashrufoonissa (4). The - 


judgment was delivered by Pontifex J. In this case, 


after the initial ‘deposit the customer’s account was 
usually sbsalibe but “there was sometimes a balance 
in her favour. After the last date of these, payments 


‘continued for neatly a year in. reduction of the liabilities, 





“ (1) (1926) 92 I.C. 106, (3) (1886) PR. No. 44, p. 83. 
(2) (1881) LL.R. 3 All. 523, ~ (4) (1880) IL. 5 Cal. 759. 
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but ‘the balance was always agathst the. customer. 
Pontifex J. said : 


“Now, I must say that.I should have considerable hesitation 

in holding that: there was ever between these parties a mutual 

. account, although in the instances which I have mentioned, the 

defendant had-in fact paid monies into the plaintiff's bank which 

«were in excess of his liabilities ; for I do not think that the 

- defendant-could at any time have said—' I have an account against 
you, the banker ’.” 


A little further on it. was said that the defendant had 
a demand agginst the bank whenever the balance was 
in his favour, and, therefore, there were only reciprocal 
demands down io the Jast date when there was a balance 
in the customer’s favour. 

I do not agree with the learned Judge when fe went 
on to say thatthe “last item admitted or proved in 
the account” means the last admitted item on the 
defendant’s side of the account, which is the last 
reciprocal item. It appears to me that the last item 


must mean simply the item last entered in the account, 


on whatever side. It appears that in Askrufoonissa’s 
case. Poritifex J. meant to hold that there was. never a 
continuing account of the customer v. the banker, 


though occasionally he might have had a demand: 


against the banker. 


Many of the previous judgments on this point were 


“quoted by Mukerjee J. in Ram Pershad v. Harbans 
Singh (1), where he interpreted Pontifex J. as meaning 
that if the balance was generally in favour of the banker 
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the account between them could hardly be a mutual]. 


one. He said that mutual accounts are such as consist 


of reciprocity of dealings betweeif*the parties, and did | 


not embrace. those having items on one side only, though 


(1) 6 Cal. L.J. 158. 
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made.up of debits and credits. By ‘accounts which 


have items on one side Only” I presume, is meant 
unilateral transactions though consisting of both debits 
and credits. It was said that the accounts could only 
be called mutual down to the date when the d-fendant 
made his last payment to the banker. 

-RM.A.R.R.M., Arunachallam Chetty v. V.E.R.M.N. 
Somasondaram ‘Cheity (1) was a case where the two 
Chettyars lent each other money, and it was held that 


‘the last payments were made by the indebted party as 


further loans, and not in partial discharge of the debit 
balance against him. — 

_ In Tea Financing Syndicate .v. ip aededa wal (2) 
where the judgment of Page J. in Tea Financing 
Syndicate,- Limited v. Chandrakamal Bezbaruah (3) 
was reversed, the criterion of. independent ‘obligation | 
was upheld.- That was‘a case where the plaintiffs made 
advances to the defendant who consigned tea for sale 
to the plaintiffs not merely by way of discharging the’ 
debt, but designed to create a credit to set off against 
the debt. It was said that the obligation to account for 


the proceeds of the tea‘ received was an independent 


-obligation on the plaintiff, though the proceeds were 


intended to be applied in liquidation of the advances, 

In a case cited Fygbad Bank, Limited v. Ramdayal © 
Marwari {4), a judgment of a Bench, which was - 
delivered by Kulwant Sahay J., after discussing Ram 
Prashad’s case (5); came to the opposite. conclusion. 
I am bound to say that-I cannot understand the details 


‘given in this judgment. It sdys, (at page 109), that on 
several occasions during the period from 1913 to 1916 


the defendant could have said to the plaintiff : “I have 
an account againsteyou.” Then it goes on to say that 





a) UU LBR. 369. (3) (1929) LL.R. 56 Cal. 575. 
_ {2) (1930) LL.R. 58 Cal. 649. (4) A.LR. (1924) Pat, 107, 
(5) 6 Cal. LJ. 158. 
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after February 1913 the balance was always against the 
defendant. It said that although a shifting balance was 
a test of mutuality, its absence was not a conclusive 
proof against mutuality, and the account in question 
showed mutual credits and debits on both sides, so that 
the balance had been in favour of one side and some- 
times of the other. It quotes Velu Pillai v. Ghose 
Mahoned (1), which says, not that there must be a 
shifting balance to make an account mutual, but that 
that was a possible and likely incident of the transaction 
with regard to which the account was kept. 

The same Judge again in Joharmal Mathuradas 
Firm v. Hira Lal Shewchand Roy (2) dealt: with an 
account where the plaintiff had bought and sold goods 
for the defendant, some transactions resulting in a loss 
and some in a profit, asa mutual account. 

It may be of interest to note an American authority. 
Wood “ On Limitation ”, (fourth edition, at page 1433), 
‘says that when a depositor borrows money from a bank 
by overdraft and occasionally deposits money which is 
applied to the overdraft, the transaction is not a mutual 
one, although it had opened with a credit to the 
depositor. The same author (at page 278) says that 
mutual accounts are made up of matters of set off, or are 
accounts between parties who have a mutual and 
alternating course of dealing under an implied agreement 
that one account shall be set off against the other pro 
tanto. In order to prove a mutual account it is.sufficient 
to prove mutual dealings between the parties, creating 
mutual debts or reciprocal demands. 
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I do not think it is necessary to agree with what was | 


said in Dau Dayal’s case (3), that ig constitute a mutual 


account there must be two independent sefs of tran- - 


sactions. It is sufficient if there be only one set of 


(1) (1893) I.L.R. 17 Mad, 293. - {2) (1927) 1.L.R. 7 Pat. 238, 
(3) (1928) LL.R. 50 All. 645. 


262 


1937 
BENGAL 
‘BURMA 

“TRADING Co. 
v 


Burma LOAN 
Bank, LTD. 


“MosELy, J. 


RANGOON LAW REPORTS. —_— [1937 


' transactions, but that’ set. creates alternately debits 


and credits which are to be set off against one 
another. . cy 

It appears to me that transactions between banker 
and customer can vary in each case so as to fulfil or net 
to fulfil these conditions. Take the case of.a private 
account which opens with a credit. This is exhausted 
and an overdraft arranged, or a series of overdrafts. 
Payments are then made to credit, which satisfy the 
overdraft, and later payments are made which put the 
account again in credit. In such a case,. debit and. 
credit do not overlap, or-are not co-existing, and there 
can be no mutual account. _ Another kind of case is a 
business account where the account is alternately in 
credit and overdrawn. It may be overdrawn by the 
amount of the credit and something more. _ It: may 
then be put in funds by a payment for the amount of ° 
the debit and something more. There are alternately 
lendings by the. customer to the. bank,—for, a deposit, 
current or fixed, is merely such a lending,—and lendings, 
in the shape of overdrawings, by the bank to the 


customer. This may be considered a case of mutual 


lending or dccommodation. Such an account may be. 
overdrawn for a time, but if there be a possibility of the . 
account being put in credit, and if the period during 
which it is not put in credit is not an unduly long one, 
the account may still be a mutual one, for the absence 
of a shifting balance in that case will not be conclusive. 
If, however, an account starts with a deposit to the 
credit of the customer and then consists, as in the © 
present case, of a series of alternate credits and debits, 
and then for a long period, as in the present case, 
namely four years, consists merely in the debit in favour 
of the bank being reduced by payments by the customer, 
I do not think that the. account can still be called a 
mutual one. Although the account started as a mutual 
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one it continued on a different footing and changed 
its nature. 
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In the present case, no oral evidence except that of maapine Co. 
the second defendant-appellant has been offered one Burma Loan 


way or the other as to this, but it is obvious from the 
accounts themselves that though the defendants at. one 
time overdrew more than the amownt for which they 
had given security by a promissory note, yet from June 
1929 onwards they never attempted to overdraw any 
more, and the account consisted merely of small 
payments to reduce the overdraft. It would seem that 


from June 1929 the account ceased to be a business. 


one, and the transactions, as I have said, merely 
consisted of small payments by the defendants to the 
reduction of their liabilities. The defendants in fact 
alleged that. their (informal) partnership was (informally) 
dissolved in January 1931.. This staie of affairs 
continued until the close of the accounts and the last 
payment in May 1933, a period of nearly four years, 


For these reasons, I hold that the account had long. 


ceased to be a canted one, and that Article 85 does not 
apply. 

The article applicable, therefore, is Article 57, and 
to save limitation it would be necessary to: prove -an 
acknowledgment in the handwriting of thé defendants, 


vide section 20 of the Limitation Act. The paying-in 
slips were admittedly not signed: by thé defendants, and’ 
there is no other evidence of their acknowledgment in‘ 
their handwriting on the record except the time-barred 


promissory note. 
This application in revision will, therefore, be 


successful and the plaintiff's suit cistnisserh with costs, 


advocate’s fee two gold mohutrs. 


BANK, Lrp. 


MosEEy, J. 
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CIVIL REVISION. 
Before Mr. Justice Leach, 
MAUNG TUN TIN »v. K.P.A.R. CHETTYAR FIRM.* 


Insolvency—Refusal of insolvency Court to prosecute insolvent—Appeal agaist 
order— Person aggrieved "—Creditor not a person entitled to demand pro- 
secution—Provincial Insolvency Act (V of 1920), ss. 69,70, 75. 

No appeal lies to the District Court by a creditor against an order of an 
insolvency Court refusing to institute a prosecution against the insolvent under 
s.70 of the Provincial Insolvency Act. A person aggrieved must bea man 
against whom a decision has been pronounced which has wrongfully refused ~ 
him something which he had a right to demand. A creditor has not the right 
to demand that an insolvent shall ‘be prosecuted and he is not aggrieved within 
the meaning ofs. 75 when the Court refuses to prosecute. , 

Ladu Ram v. Mahabir Prasad, 1.L.R.39:All.171 ; Ex parte Sidebotham, 
14 Ch. Div. 458, followed. 

Gujar Shak v, Barkat Ali, 1.L.R. 1 Lah. 213 ; Lyappa v. Manichra, LL.R. 40 


-Mad, 630; Ex parte Official Receiver, In. re Reed, 19 Q.B.D. 174, referred to. 


Thet Tun for the petitioner. 
_P. N. Ghosh for the respondent. 


. LEACH, Tis! is an application for the revision of 
an order of the District Court of Maubin directing the 
prosecution of the applicant for alleged fraudulent con- 
cealment of property. The applicant was adjudicated 
an insolvent by the Assistant District Court of Maubin’ 


‘on the 3rd January 1936 on his own petition. No 


assets were disclosed in the schedule. In August of 
last year the respondent, who is a creditor, filed an 
application asking the Assistant District Court to treat 
certain paddy “land standing in the name of the 
insolvent’s wife Ma Thet May, as land in which the 
insolvent had a half interest and further asking that 
os insolvent be prosecuted under section 69 of the 





* Civil Revision No. 30 of 1937 from the order of the District Judge, Maubin’ 
in Civil Misc, i a No. 15 of 1936, : 
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- Provincial Insolvency Act on a charge of having con- 
cealed this asset. The learned Assistant District Judge 


held that the title to the property had yet to be decided. 


Ma Thet May’s father claimed it as his damaugya land, Foe itil 


explaining that he had allowed it to stand in his 
daughter’s name since she wasa girl. In the circum- 
stances the learned Assistant District Judge was not 
satisfied that there was a case for the filing of a complaint 
and pointed out that if the respondent wished to carry 
the matter further he could do so by putting the 
receiver in funds for the purpose of filing a suit to 
decide the insolvent’s title to the disputed land. 
Accordingly he refused to sanction a prosecution. 
Against this decision the respondent appealed to the 
District Court under section 75 of the Act. The 
learned District Judge considered that there was 
sufficient evidence on the record.to justify the Court 
directing the applicant to be prosecuted. Consequently 
he ordered a complaint to be filed against him under 
sections 69 and 70 of the Provincial Insolvency Act. 
The learned District Judge went further and directed 
that a half share in the land should be put up to sale as 
being the property of the insolvent. The applicant 
contends that in adopting this course the learned 
District Judge erred in two respects. In the first place 
he says that no appeal lies from an order refusing to 
institute a prosecution, and in the second place he says 
that there were not sufficient evidence on the record to 
justify the learned District Judge in coming to a definite 


finding that the applicant had a half share in at 


= 


disputed property. 
It seems to me that the gententon that no appeal 
lies in such a case is well-founded. Section 75 of 


the Act allows an appeal to “the debtor, any creditor; 


the receiver or any other person aggrieved’ by a 
decision given, or an order made, in the exercise of the 
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insolvency jurisdiction by a Court subordinate to the 


District Court.” It will be noticed that the appeal only 
lies where the debtor, or the creditor, or the receiver, 
or other person is aggrieved. It does not allow an appeal 
bya creditor unless he is aggrieved. Now can it be 
said that the respondent was aggrieved within the - 
meaning of the section by the order of the learneds 
Assistant District Judge refusing to sanction a prose- 
cution? In my opinion he was not. 

In Ex parte Sidebotham (1) James L.J. said that'a 
person aggrieved must bea man who has suffered a 


legal grievance, a man against whom a decision has 


been pronounced which has wrongfully deprived him 
of something, or wrongfully refused him something, or 
wrongfully affected his title to something. This was 


*a.case under the English Bankruptcy Act, 1869. and. 


it was held that when a Court had refused to act on a 
report by the comptroller in bankruptcy that the trustee 
in a bankruptcy had. been guilty of a misfeasance, or 
omission, by which the estate had sustained a loss 


which the trustee ought to make good, neither the 


bankrupt nor any of the creditors was entitled to appeal 
from. the refusal. The comptroller alone was entitled 
to appeal. In Ex parie Official Receiver. In re Reed, 


-Bowen. & Co, (2). Lord Esher M.R. quoted this 


definition of James L.J: and added “It cannot mean 
wrongfully.-refusing. him something, unless it be a 
refusal of something for which he had a right.to ask, so 
that that-definition of James L.J. would mean ‘a person 
aggrieved must be a man against wliom a decision has 
been pronounced which has wrongfully refused: him 
something which he had a right to demand’.” A 
creditor has not the right to demand thatan insolvent. 
shall be prosecuted. He may call the attention of the 


(14 Ch. Div. 458, = @) 19-Q.B,D. 174, 
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Court to the facts, butit is for the Court to decide 
whether it shall itself institute proceedings. It is a 
matter which lies entirely within the discretion of the 
Court. 

I agree with the opinion expressed by Walsh and 
Stuart JJ. in Ladu Ram v. Mahabir Prasad (1) that a 
person aggrieved by such’ an order as the one com- 
plained of can only be aggrieved as a member of the 
public is aggrieved by a decision in a case of which he 
does not approve. But this did not give a right of 
appéal and the Madras High Court and the Lahore High 
Court have held the-same. See Iyappa Naniar v. 
Manichra Asari (2) and Gujar Shah v. Barkat Ali 
Shah (3). It has been contended that as these cases 
were decided under the Act of 1907 and as section 75 
of the present Act is not the same as section 46 of the 
Provincial Insolvency Act, 1907, they no longer apply, 
In the Act of 1907 the tight of appeal was given to 
“any person aggrieved.” As I have already pointed 
out in the present Act the right 1s given to “ the debtor, 


any creditor, the receiver or any other person aggrieved.” 


I do not consider however that this amendment in the 
section makes any difference. The creditor to have a 
right of appeal must be aggrieved by the order and he 
is not aggrieved in law when the Court in the exercise 
of its discretion refuses to prosecute the insolvent. _ 
This application therefere succeeds on the point of 
jaw, and it is not necessary to express any ‘opinion on 
the facts. The order of. the District Court will be 


reversed and the order of the Assistant District Court | 


restored with costs three gold mohurs. 


(1) (1916) LL. 39 AIL 171. (2) (1914) LR. 40 Mad. 630, 
(3) (1919) LL.R. 1 Lab, 213. ° 
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FULL BENCH (CIVIL). 


ae Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr, Justice Leach, 
and Mr, Justice Braund. 


IN RE O.N.R.M.M. CHETTYAR FIRM 
v. ’ 
THE CENTRAL BANK OF INDIA, LTD. 
AND ANOTHER.* 


Rule making powers of the High Court—Rules regulating procedure—Applica- 
tion to set aside Court sale on ground of fraud or irregularity—Rule requir- 
ing deposit of money as a preliminary,before hearing—Common law rights— 
Rule regulating mode of proccedings— Rule preventing exercise of substantive 
right—Civil Procedure Code (Act V of 1 908), s. 122——Proviso (b) of rule 90, 
0,21 ultra vires. 

Per ROBERTS, CI. —The effect of proviso (b) of rule 90 of Order 21 of the 
Civil Procedure Code as framed by the High Court (which has since been can- 
celled by an order dated 27th January 1937) i is that an application to set aside a 
sale never comes before the Court cnless and until the applicant deposits with 
his application the amount mentioned in the sale warrant or an amount equal 
to the amount realized by the sale, whichever is less. Sucha rule is not a rule . 
to regulate procedure but lays down an indispensable preliminary before any 
proceedings take place at all. The High Court has powers’ to make rules 
regulating procedure and may therefore abrogate existing rights of the subject 
but only in matters of procedure and not beyond. The rule shuts out an 


‘applicant who fails to deposit the amount required from proceeding with his 


application at all, and is therefore ultra vires. 

Capel v. Child, 2 Cr. & J. 558 ; Poyser v Minors,7 Q.B.D. 333, followed. 

Gendaram v. C.A.C.R.M, Chettyar Firm, Civil Misc. App. 13 of 1930, H.C. 
Ran., overruled. ; d 

Per. LEAcuH, J.—The Legislature may take away common law rights, but the 
Court, by virtue of its rule-making powers, cannot. The Court has full power 
to regulate its procedure, but regulation of procedure cannot imply that a man 
may be condemned unheard or have his property taken away without an oppor- 
tunity being given to him to urge that it would be unjust todoso. A Court 
may put alitigant on terms but before doing soit must first hear him. If 
proviso (8) of rule 90 were allowed to stand he anene never be able to obtain a 
‘hearing. : 

Per BRAUND, J.—Proviso (5) to O. 21; rule 90 goes beyond a mere matter of 
procedure. It isa mandatory rule by-which when read with s, 47.(1) of the 
Code, the Court purports, not merely to regulate the mode of its exercise of 
jurisdiction, but.to divest itself altogether of jurisdiction in all cases in which © 





* Civil Reference No. 4 of 1937.arising out of Civil First Appeal No. 176 of 
1936 of this Court. © 
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the applicant cannot, or will not, make a substantial deposit. Such a rule 1937 
does not merely regulate its mode of proceeding but alters the substantive 
rights of the applicant. : $ ; ONRMM. 


Rodrigues for the appellant. In 1925 the Rule "I 

Committee of the High Court amended O, 21,r.90 of THE 
the Civil Procedure Code which was enacted by the _Banx or 
Legislature. The Committee introduced proviso (0) ant 
requiring an applicant to deposit a sum of money before 
his application to set aside a sale could be heard. The 
proviso was in force till the 27th January 1937 when it 
was deleted. (Burma Gazette, 30th January 1937, 
Pt. IV, p. 126.). The order appealed from was made in 
1936 and so the repealed proviso applies. This proviso 
is ulira vires. There is no such rule‘made by any of 
the High Courts in India. 5S. 122 of the Code gives 
power to the High Court to make rules regulating pro- 
cedure ands. 128 amplifiesit. Under s. 47 of the Code 
a party has a free right to make an application to the 
Court without any preliminary conditions being imposed 
on him. 


[Roperts, C.J. You may say I have a right to be 
heard and that right should not be hampered. After 
hearing the application the Court may impose 
conditions. ae 

Leach J. referred to Capel v. Child (1), and to O. 9, 
r. 13 of the ‘Code which empowers the Court to put a 
party on terms after hearing his application.] 


The effect of the proviso is to whittle down my right 
of application. The case of Gendaram v. C.A.C.R.M. 
Firm (2) was wrongly decided. 


N. M. Cowasjee for the Ist respondent. The High | 
Court has very wide powers to make rules ; only, the 





(1) 2 Cr. & J. 558 at p. 579. (2) A.LR. (1931) Ran. 179, - 
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rules’ so made must. not bé inconsistent: with the provi- 


sions of the sections of .the Code,” The rule i is like a 
legislative enactment and we are not concerned whether 
it is a fair rule or not: The Court is-dealing with pro- 
cedure only and it was thought desirable to add this. 
rule to prevent frivolous applications being made... The 
rule relates to procedure only and does not shut out an 
application from being made. Mani Mates Mandal 
v. Ramtaraun Mandal (1). 


[RoBerts, C.J. aes do you draw the line? Gan 


- there be a rule demanding a lakh of rupees to. be 
- deposited ? ‘If aman complains that his. PrOReEtY has. 


been wrongly sold, is he not to, be heard ?] 
The rule does not take away the right to be heard. . 


- The test is, is the rule inconsistent with any of the 


sections of the Code, not whether it may cause hardship . 
in’a particular case: There is a statutory right to 
appeal to His Majesty i in Council, but the rules demand. 


‘secutity. 


_ Chakravarti for the 2nd respondent. The Code 
provides safeguards for the debtor whose property is 
going to be sold. O, 21, r. 66 of the Code requires a 
proclamation of sale to be published with, full parti- 
culars and it cannot. be issued without“ndtice to the . 
decree-holder and the judgment-debtor. It*safeguards: 


‘the debtor against irregularities taking place, and: .if 


afterwards he wants to challenge the sale, the. Court is 
justified in imposing conditions. 
Ropers, C.J.—The question which has been 


referred to a Full Bench is whether Order 21 Rule 908, = 
as it existed prior to January. 27th 1937 is ultrg vires 


or not. It.arises because certain landed properties of 





(1) LL:R. 43 Cal. 148° 
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a aeucol dabitir’ ‘were sold by Court auction on May 1937 


2nd 1936 in execution of a mortgage decree. On June Bec 
Ast 1936 the judgment debtor filed an application to ae 


set aside the sale on the ground of material irregularity a 
_or fraud in publishing or conducting the sale. ens 
At that time Order 21 Rule 90-ran as follows : BANE (oF 
é : ae TD. 


90. ‘‘Where any immoveable property has been sold ia ROBERTS, 
execution of a decree, the decree-holder, or any person entitled to Cy. 
‘share in a rateable distribution of assets, or whose interests are 
affected by the sale, may apply to the Court to set aside the sale 
on the ground. of a material irregularity or fraud in | publishing. or 
conducting it; 

Provided that no application to set aside a sale ‘shall be 
admitted unless— 

{a) it discloses a ground which could not have been put 
forward by the applicant before the sale was conducted, 

-. and ‘ 

we the applicant deposits with his application the amount 
méntioned in the sale warrant or an amount equal to 
the amount realized by the sale, whichever is less, and 
in case the application is unsuccessful the costs of the 
opposite parties shall be a first charge on ne amount 
so deposited ; 

Provided further that no sale shall be set aside on the ground 
of irregularity or fraud unless upon the facts proved the . Court is 
satisfied that the applicant has sustained. substantial injury by 
reason of suehsirregularity or semad Vs : 


The Assistant District Judge held that failure to 
comply with proviso (6) was fatal to the judgment 
debtor’s application. ‘The judgment debtor appealed 
and has urged before us that proviso (b) is ultra vires: 
the Rule making committee of the High Court. as 
think he i is right. ; 

‘Section 122 of the Civil Procedure Code gives. 
power tothe High Courts established undér the Indian 
High Courts.Act 1861 or the Government of India Act. 
1915'to make rules for regulating their own procedure 
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and the procedure of the civil Courts subject to their 


superintendence, and to add to any of the rules in the 
First Schedule. Such rules shall (by section. 128) be 
not inconsistent with the provisions. in the body of this. 
Code-but Subject thereto may provide for any . matters 
relating to the procedure of civil Courts. 

The effect of Rule 90s is that an application made- 
under the rule never comes before the Court unless and 
until the deposit of money referred to therein has been- 


made by the applicant. It is not a rule to regulate’. 
‘procedure but lays down an indispensable preliminary" 


before any proceedings take place at all. Although the | 
Rule Committee has wide powers and can, -provided — 
any new rule it seeks~to lay down is not inconsistent. 
with the body of the Code, abrogate existing rights of the. 
subject, it can only do so in matters of . procedure, cand *. 
has no power to make any alteration which. goes beyond* 
a matter of procedure. Hence a rule which directed. 
that upon an application being heard the Court. might- : 
‘require the deposit of moneys, or put the applicant: ’ 
‘upon terms (though stringent) as part of the procedure i in 
the hearing of the application, would seem to be valid. 
"But the rule as laid down does not do this ; it. purports; 
to shut out .any applicant who fails to. deposit, the 
‘amount: required from proceeding with his aba 
at all. 
Our attention was called to the unreported. ‘Case ‘of ; 
Gendaram v. C.A.C.R.M. Chettyar (Civil. Miscellaneous + 
_ Appeal No. 13 of 1930) in which a Bench of this Court - 
declared that the provisos to Order 21 Rule 90 which . 
are in question “ do not deprive the’ judgment debtor OF 
any substantial legal right” and. held therefore that they 
were valid. But as Lush LJ. pointed out in Poyser:v. 


Minors (1) procedure 





1) 7.Q.B.D. 333. 
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in denotés the mode of proceeding by which a legal right is 
enforced as distinguished from the law which gives cr defines that 
right.” 


The only valid rules wideh: can therefore be made by 


the High Courts under the provisions of section 122 of 
the Code which confer the rule making power must 


regulate the mode of proceeding to enforce a legal right, 
and cannot stray beyond it. The proviso under review 
secks to take away an existing right, namely-the right 
of being heard to impeach a sale in execution subsisting 


in a person whose interests are affected by it, unless he- 


is able and willing to deposit with his application the 
amount mentioned in the sale warrant or an amount 
‘equal to. that realized by the sale whichever is less. 
The right which exists is not, I am persuaded, 
: conferred upon the person interested by Order 21 
Rule 90, which is in this respect. declaratory of the 
common law.. As pointed out in Broom’s maxims (9th 
Ed. at p. 78) it has long been a received rule that no one 
A$ to be deprived. of his. property in any judicial proceed- 
ing unless he has an opportunity of being heard. And 
see Capel v. Child (1). I am of opinion thatas Order 21 
, Rule 90 proviso B (which has since been cancelled by 
an order of the Rule Committee dated January 27th 
1937). does not regulate.the procedure by which: the 
right can be enforced it is invalid as ultra vires the Rule 
making Committee of the High Court, and therefore I 
answer this question i in the affirmative. 


LEACH, J.—E agree that the question referred should 

be answered in. the affirmative. 
Our system ‘of law does not permit z a person to be 
condemned: unheard or deprived-of his property -byJan 
: order of the Court without an fae aie being given 





(1) (1832) 2 Cr, & J. 558. 
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“to him to state his case. In the leading case of Capel 


wv. Child (1), to which the learned Chief Justice has 
réferred, Bayley B. Observed, 


“T know of no case in which you are to have a judicial proceeding, 
by which a man is to be deprived of any part of his property, 
without his having an opportunity of being heard.” 


Proviso (6) in the rule under discussion clearly effends 
against this principle, because in effect it says that a 


‘person shall not enter the Court and ask for redress 


until he has deposited a sum. of money, not by way of 
Court fee, but as a warranty of good faith. «It is said 
that the proviso was inserted in the rule in order to- 
prevent applications of a frivolous character being filed ; 
but, unfortunately, its effect does not stop there. It fe 
operate to prevent a person who has suffered a wrong 
coming into Court for redress because he has not the 
means to make the deposit demanded by the rule. 

The Legislature may take away common law rights, 
but the Court, by virtue of its rule-making powers, 
certainly cannot. The Court has been given full power 
to regulate its procedure; but regulation of procedure 
cannot imply that a man can be condemned. unheard or 
have his¢property taken away without an’ opportunity 
being given {o him to urge that it would be unjust to do 
so. The proviso, therefore, cannot be. tegarded as a 
rule regulating procedure. In fact, “it is designed to 
prevent proceedings being instituted. _ ss 

I can well understand a rule stating that once a 
litigant has been heard the Court shall have the right to 
say that he shall carry the matter no further. unless he 
complies with certain conditions, but before putting a - 
litigant on 4exrms the Court must first, hear him, and- if 
proviso (b)., were allowed to stand he might never be 
able to obtain a hearing. : 





- () 2Cr. & J. 558. 
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Braunp, J.—I agree. aad 

I think that the point is really a very short one. Inve 

The power of the Rule Committee to amend, alter leis 
or add to all or any of the rule is derived from section | F7™* 
122 of the Code of Civil Procedure, 1908. eae 


The only qualification of this power of amendment, Bank or 
alteration or addition is contained in that section itself “’*" 
and.in section 128 (1). For, by section 122, the power 
of annulment, alteration or addition has to be effected by 
gules “ regulating’”’ the procedure of the Court and, by 
section 128 (1), the amending tule must be consistent 
with the provisions of the body of the Code and must 
“relate” to the procedure of the Court. 

In my judgment, therefore, an amending rule, made 
in exercise of the statutory power, which is not incon- 
spent with the body of the Code and “regulates ” or 

“relates to” the procedure of the Court, is necessarily 
intra.vires under the Statute, whatever its effect may be 
upon individual rights. 

What is a “ matter of procedure” only is not always 
easy to determine. But I am content to adopt the 
definition of Lush Tah in Payser v. Minors (1) that 
it means 


“the mode. of proceeding by+which a legal right is enforced, 
‘as distinguished from the law which gives or defines the 
right af 


Some clue to what is mere procedure for the purposes 
of the Code of Civil Procedure may be afforded by 
those illustrations of it—which, nevertheless, are not 
exhaustive—that are given. in section -128 (2) of the 
Code. They are plainly matters of internal practice 
only, arising in the conduct of proceedings within the 
Court. 


1) 7 Q.B.D. 329, 333. 
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Proviso (b) to Order XXI Rule 90, so far as it 
imposes an onerous condition precedent upon an 
applicant to set aside a sale, appears to me to go further 
than a mere matter of procedure: It is a mandatory 
rule by which, when read with section 47 (1) of the 
Code, the Court purports, not merely to regulate the 
mode of its exercise of jurisdiction, but to divest itself 
altogether of jurisdiction in all cases in which the 


applicant cannot, or. will not, make a substantial deposit. 
To use the words of Lord Justice Lush again, it does. 
‘not regulate ‘its mode of proceeding ” but, in effect, it 


alters the rights of the applicant, whether those rights. 
spring from Order-XXI Rule 90 itself. or from some 
more gerieral right to seek redress ex debito justitie im 
any case of irregularity or fraud. 


APPELLATE CRIMINAL. 


, Before Mr. Justice Dunkley. 


MOHAMED KAKA AND OTHERS 
v. ; ne 
THE DISTRICT JUDGE OF BASSEIN.* 


Offences against public justice—Complaint by the Court—Complaint when to be: 
made—Party’s application to Court fo lay compiaint—Delay in applying—. 
Filing of complaint a judicial act—Procedure—Additional evidence— 
Notice to accused—Inquiry to be by Court—Investigation by Police—Ilegat 
for Couri.to act on Police statements and report—Criminal Procedure Code: 
(Act V Of 1898), ss. 476, 155 (2), 162, Ch. XIV. 

In case of offences against public justice before exercising its discretion. to 
lay a complaint the Court should find that (1) it is in the interest of public 
justice that a complaint should be made, and (2) there is a reasonable 
probability of a conviction resulting from the complaint. . If action is to be taken. 
by the Court under s. 476 of the Criminal Procedure Code, it should be takem 
immediately after the judgment, for thé desirability of prosecution must be- 
present in the mind of the Judge when pronouncing judgment, A party may 


=: move the Court to lay a complaint by bringing to the notice of the Court 


matters on tlie récord but which had escaped attention of the Court, or by- 
———— 

* Civil Misc. Appeal No, 91-of 1936 from the order of the District Court of 
Bassein in Civil Misc..Case No. 17 uf 1936. 
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adducing evidence justifying a prosecution. Unexplained delay in moving the 
Court raises the presumption that the party was moving not in the interest of 
justice, but to satisfy private grudge. 

Begu Singh v- Emperor, 1.L.R. 34 Cal. 551, referred to. 

The filing of a complaint under s. 476 isa judicial act and-the order stating 
that a complaint will’ be made is a judicial order, and the inquiry upon which 
that order is based is a judicial proceeding and must be of such a character as 

‘ is compatible with the ordinary procedure of the Court in quéstion. 

- When the Court takes action of its own motion on the materials on the 
record no preliminary iiiquiry is necessary, but when it depends on additional 
evidence (»-be adduced by a party the accused person ought to have notice of 
the proceedings, and such evidence should be recorded in his presence, and 
he should be given an opportunity of cross-examining the witnesses, 

Prabhatranjan Barat v, Chatterji, 1.R, 58 Cal. 727; Raja Rao v, King- 
Emperor, L.L.R. 50 Mad. 660, referred to. 

‘Emperor v. Kelkar, LL.R. 43 Bom. 300, distinguished, 

If an inquiry is held it must be held by the Court itself. It cannot depute 
the matter to be investigated by a police officer and then act upon ‘his report. 

U Hlin Gyaw v. King-Emperor, 1.L.R. 5 Ran. 26, referred to. 

Faslar Rahman v. Emperor, UL.R. 58 Cal. 345, dissented from. 

Such an investigation by the Police is under s. 155 (2) of the Code 
and comes under Ch. XIV of the Code. The statements: of witnesses 
made during such an investigation cannot be used for any purpose in an 
inquiry by the Court under s. 476, and the Court acts illegally in perusing such 
‘statements and in deciding upon such statements .whether to lay a complaint 
sor not. 


_K. C. Sanyal for the appellants. | 
A. N. Basu for the respondent. 


DuNKLEY, J.—This is an appeal, under the provisions 
. of section 476B of the Code of Criminal Procedure, 
against an order of the learned District Judge of Bassein, 
. dated the 25th July, 1936, made under the provisions of 
section 476 of the Code, and holding that a complaint 
‘should be laid against the oe appellants for offences of 
‘ forgery and perjury. 

In Civil Regular Suit No. 14 of 1935 ae the District 
Court of Bassein, the first appellant, M. Mohamed ‘Kaka, 
applied for probate of the will of P.-Appana, deceased. 
This application for probate’ was opposed by one 
P. Nokalu, who is the brother of the deceased, and, by 
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a judgment dated the 8th January, 1936, the learned: 


District Judge dismissed the application for probate, 
holding that there were grounds for suspecting that the 
will had been forged. . The other three. appellants were 
three of the witnesses called by the first appellant in 
support of his application for probate. K. Cutterain. 
was the writer of the will, and K. C. Karani Kutty Kaka 
and Mohamed Kutty Kaka were the attesting witnesses. 
of the will. On the 20th May, 1936, P. Nokalli made 
an application to the. District Court for action under 
section 476 of the Code of Criminal Procedure to be 


‘taken against the appellants, and it is as a result of this: 
‘application that the learnéd District Judge has decided 


to make a complaint. 

The appellants were called upon to show cause 
against the application of P. Nokalu, and three of them 
appeared. before the Court on the 4th June, and the 
matter was then adjourned to the 16th June for appear- 
ance of the fourth appellant. On the 11th June, the 
learned District Judge, of his own motion and without 
giving the appellants an opportunity of showing cause 
against the adoption of this course, wrote. a letter to the 


. District Magistrate. of Bassein, asking him to consider 
‘the question of directing a police inquiry into the case. 


The District Magistrate: directed that a police inquity 
should be held, and, in consequence, an inquiry was held 
and the résult thereof ‘was’ communicated by the 
District Magistrate to the learned District Judge, and the 
evidence recorded by the investigating police officer 
was also forwarded to him. After he had perused 
and considered the evidence recorded in the police 
investigation, the learned District Judge passed his. 


corder of the 25th July, holding that a complaint oe 


be laid against the appellants. 
_ , Section 476 (1) of the Code of Criminal Pools 
is in the following terms: 
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* When any Civil, Revenue, or Criminal Court is, whether on 
application made to it in this behalf or otherwise, of opinion that 
it is expedient in the-interésts of justice that an inquiry should be 
made into any offence referred to in section 195, sub-section (1): 
clause (4) or clause (c), which appears to have been committed in 
or in relation to a proceeding in that Court, such Court may, after 
such preliminary inquiry, if any, as it thinks necessary, record a 
finding to that effect and make a complaint thereof in writing, 
signed by the presiding officer of the Court, and shallforward the 
same toa Magistrate of the first class having jurisdiction, Ad 


The offences mentioned in clauses (6) and (c) of section 
195, sub-section (1), of the Code are offences against 
public justice and relating to documents, and when such 
offences are committed in or in relation toa proceeding 


in any Court, it is solely within the discretion of that. 


Court whether a prosecution for these offences should 
be instituted or not ; by the amendments of the Code, 
which were made in the year 1923, the right of a private 
person to lay a complaint of such: offences has been 
taken away. It is now well established law that before 
exercising its discretion to lay a complaint the Court 
should find, first, that it is in the interests of public 
justice that a complaint should be made, and, secondly, 
that there is a reasonable probability of a conviction 
resulting from the complaint. 
In regard to the first point, although no time limit 
for the institution of such prosecutions is laid down. in 
the section, it has been held by all the High Courts that 
prompt action is desirable, and that delay on the part of 
-a party. in making his application to move the Court to 
lay a complaint may, if unexplained, be fatal to the 


application. In Begu Singh v. Emperor (1) a Full Bench’ 


of the Calcutta High Court laid. down that the power 
conferred by section 476 of the Code of Criminal 
«Procedure is.exercisable only at or immediately after the 


_ 


(1). (4907) LL.R. 34 Cal. 551. 
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- 1936. conclusion of the trial. Geidt J., in the course of his 


— 


Monaeo judgment (at page 561), said that the terms of section 
“9, . 476 indicate that the desirability of prosecuting the 
Dismor Offender must be present.to the mind of the Court during 
ee ieey the proceedings in the course of which the offence was 
committed: or brought to notice; that: it was never. 
intended ‘that the attention of the Court should be 
‘subsequently drawn by some private person to the fact 
that in those proceedings there had been committed 
some offence in. contempt of the Court’s authority or. 
against public justice which deserved punishment. 
This case was, of course, decided under the provisions 
_of the unamended Code, and is, therefore, in its entirety 
not a correct exposition of the law under the present 
Code of Criminal Procedure ; but it nevertheless lays 
down the correct principle which the Court has to bear 
in mind in deciding whether the making of acomplaint | 
is expedientin the interests of public justice. If the 
Court decides of its own motion to act under section 476 
that action will obviously be taken immediately judgment 
is passed in the proceedings i in or in relation to which 
the alleged offences have been committed, for the 
_desirability ef prosecution must-have beén piésent’in 
the learned Judge’s mind at the timne when judgment 
‘was: pronounced. On the other hand, if subsequently a 
party - ‘moves the Court to lay a complaint, he must 
plainly do so either by bringing to the nctice of the 
Court some matters which occurred during the trial 
and which escaped the attention. of the Judge at the 
time of writing his judgment, or by producing evidence 
of:further facts which were not within the knowledge 
of the Judge at that time. It is only to be expected 
that such an application i is made, not because the appli- 
cant. is concerned to. advance the interests of justice, 
but. rather ‘for the. furtherance of private. énds and in: 
pursuance of a private grudge. If the application 


 DUNELEY, J. 
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is delayed, and the delay is not satisfactorily 
explained, evidence called in support thereof naturally 
‘comes under suspicion, and the inference .arises that 
the interests of public justice are less likely to. be 
served than the interests of the applicant by the laying 
of a complaint. Moreover, a party who has been 
sinsuccessful ina case should not remain indefinitely 
under the threat that an application for his prosecution 
may be filed ; such a weapon is likely to be used for 
improper purposes. ‘These considerations apply with 
. most force when the application. is not founded on 
materials to be found on the record of the trial, but on 
evidence of additional facts which the applicant alleges 


to be available. In such cases strict explanation of the 


reasons for the delay in making the application is 
necessary ; otherwise, it cannot be held that it is in 
the interests of justice to make a complaint. In the 
present case there was a. delay of four and a half 


months in making the application to the District Court, 


and it is clear that until this application was made the 
desirability of prosecuting the appellants was never 
present in the learned District Judge’ s mind. The 
delay in presenting the application remains entirely 
unexplained, 

As regards the sentad point,. the learned District 
Judge has come to the conclusion that prima facie the 
offences of which complaint is made against the appel+ 
jants have been made out, owing partly to suspicious 
factors appearing on the record of the application for 
probate and partly from statements made to the police 
investigating officer by certain other persons who have 
not béen examined before the District Court or in the 
presence of the appéllants,.and the order of the learned 

_ District Judge is mainly concerned with the question 
_ whether, when the Court deems a preliminary inquiry 
necessary, it is required by the provisions of section’476 
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to hold the inquiry itself. In connection with this 


matter he has quoted the cases of Prabhatranjan 
Barat v. Umashankar Chatterji (1), Raja Rao v. King- 
Emperor (2) and Emperor v. Waman. Dinkar Kelkar 
(3). He has said that he prefers to follow the rulings 
of the Bombay and Madras High Courts in preference 
to that of the Calcutta High Court. There is, howeves, 
in my view, nothing in Raja Rao’s case (2), which 
conflicts with the judgment of Rankin C.J., in Prabhat- 


‘ranjan Barat's case (1), and the learned. District Judge 


has overlooked the fact. that the Bombay case, 
Emperor v. Waman Dinkar Kelkar (3), was decided 
under the provisions of the Code of Criminal Procedure 
prior to the amendmeni of the Code, and. is, thereforer 
not now 4 correct exposition of the law. The learned 
District Judge has, in the course of his order, remarked. 
that he cannot understand why, -when’‘a private 
individual can go to:a police station and‘make a complaint. 
of facts which constitute a cognizable offence, a person 


who commits an offence against public justice should 


be in a specially favoured position ; but this is not the 
right way to.look at the matter. The Legislature has. 


‘seen fit to enact that complaints of offences against the 


administration of justice which are committed in the 


-courseof a proceeding before a Court shall be made 


only by the. Court concerned, and, in the words of 
section 476 (1), only ‘when “it is expedient in the 
interests of justice’ that a complaint should be made, 
and the offence “appears to have been committed.” 
Consequently the Court to which the complaint is sent | 


‘for trial..can: presume, as a matter of law, . that the 


complaining Court has, after necessary inquiry, satisfied 
itself that it is in the-interests. of justice that there 
abente ‘be a-prosecution of the persons accused and that 


(1) (1930) LLR. 58 Cal. 727. (2) (1926) LL.R. 50: Mad. 660. 
(3) (1918) LL-.R. 43 Bom. 360. 
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the evidence available is sufficient to make it appear 
that the offences complained of have been committed. 
No such presumption arises in the case of a private 
complaint. As Rankin C.J. pointed out in Prabhat- 
ranjan Barat’s case (1), the filing of a complaint under 
section 476 is a judicial act and the order stating that a 
complaint will be made is a judicial order, and, 
furthermore, the inquiry upon which that order is based 
is a judicial proceeding and must be of such a 
character as is compatible with the ordinary procedure 
of the Court in question. 

. The learned District Judge has rightly observed 
that under section 476 {1) it is unnecessary for the Court 
to make any preliminary inquiry at all, and clearly 
there is no need for a preliminary enquiry when the 
Court takes action. of its own motion and the materials, 
‘upon which the order directing the filing of a complaint 
is based, are contained in the record: of the proceedings 
in the course of which the offences were committed, 
But different considerations arise when the complaint 
-is tdatid consequent upon an application by a private 
party. itis a fundamental principle of justice that no 
order to the prejudice of a person shall be made with- 
out his being heard, and, therefore, before an order 
directing the filing of a complaint against a person is 
made, that person must be heard and must be given full 
‘opportunity of showing cause against the making of 
such an-order: As I have said, when the order depends 
upon matters already on record, no preliminary inquiry 
is necessary ; but when it depends upon evidence of 


other facts which are not to be found on the record, in’ 


fairness to the person accused a preliminary inquiry 


must be held, and in that preliminary inquiry he must . 


be made aware of the allegations which are made 


against him and of the materials upon which those 


(1) (1930) ILL.R. $8 Cal. 727. 
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allegations are: based. If the order is to depend upon 
additional evidence, then he must be made aware of 
what that additional evidence is, and although in some 
cases it may not be necessary that the evidence should 
be recorded in his presénce or that he should be given 
an. opportunity of cross-examining the witnesses who 
give that evidence, yet I have no hesitation in saying, 
that, when the additional evidence is procured as a 
result of an application by a private party, it is essential 
that, if justice is to be done, the evidence should be 
recorded. in his presence and he should be given an 
opportunity of cross-examining the witnesses ; otherwise, 
how can he be in a position to rebut the allegations 
which are made against him in the application ? 

Now séction 476. states in terms that “such Court 
may, after such preliminary inquiry, if any, as it thinks 
necessary, record a finding.” The plain meaning of 
those words is that if an inquiry is held’ it shall be 
held by “such Court”, and this view is confirmed 


_by the provisions of section 4768, which grants.a. right 


of appeal against the finding of the Court, I am, there- 


fore, with the greatest respect, in entire agreement 


with the observations of Rankin C.J. on this. point in 


_Prabhatranjan Barat’s case (1). There is, in the same 


volume of the Calcutta Law Reports, a judginent to the 
contrary effect by another Bench of the Court—Fazlar 
Rahman v. Emperor (2)—but, with all due respect, I 
think that Suhrawardy J., who delivered: the judgment 
of the Bench in that case, overlooked the effect of the 
amendments to the Code, whereby section 476B was 


added and gave a right of appeal to the person against 


whom the complaintislaid. This right of appeal would . 
be nugatory. if the Court could employ some other — 
agency to hold.the preliminary inquiry, with the result 
that all the materials upon which the Court exercised 
(1) (1930) LL.R. 58 Cal. 727. (2 (1930) LL. 58 Cal. 346.0 
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its discretion {o lay a complaint were not on the record. 


and available to the appellate Court. The appellate 
Court must be placed in possession of all the materials 


which exercised the mind of the original Judge, and be 


in a position to form an independent judgment on those 
materials.. Hence it is necessary that, if a preliminary 
inquiry is held, it should be held by the Court which 
is to lay the complaint. 

Moreover, there is, in this particular case, a farther 
ground for holding that the learned District Judge could 
- not-take into consideration the statements made to the 
investigating police officer, which ground is based upon 


the provisions of section 162 of the Code of Criminal - 


Procedure. In the case of U Atin Gyaw v. King: 
Emperor (1)'a Bench of this Court held that section 162 
of the: Code of Criminal Procedure does not prohibit 
the use of statements, made by any person to a police 
officer in the course of an investigation under Chapter 14 
of the Code, in proceedings under section 476 of the 
Code, in cases where the alleged offence which is 
under consideration in the proceedings under section 
476 was not under investigation at the tirae when the 
statements were made. The inference therefore -arises 
- that the learned Judges would have held that 
section 162 does prohibit the use of.such statements if 
the alleged offence was under investigation at the time 
when the-statements were made, and it is clear that this 
must be so from the provisions of section: 162 itself, 
This section prohibits the use of statements made to’a 
police officer, in thé course of an investigation under 
Chapter 14 of the Code of Criminal Procedure, for any 
purpose at any inquiry or trial in respect of any offence 
under investigation at the time when such statements 
were made. - It must clearly be. held. that a preliminary 


— 





(1) (1926) LL.R, 5 Ran, 26. 
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inquiry under section 476 (1) is an inquiry in respect 
of the offence of which the desirability of: laying a 
complaint is being considered. In the. present case, 
the learned District Judge requested the District 
Magistrate to order an investigation into these alleged 
offences after the application to lay a complaint had been 
made to him by a party, and on this request the 
District Magistrate ordered an investigation to be made. 


It therefore follows that the police investigation was~ 


made under the provisions of section 155 (2) of the 


- Code of Criminal Procedure, and hence that it. was an 


investigation under Chapter 14. As these statements 
were made during an investigation into ‘the alleged 
offences urider Chapter 14, the statements could not be 


- used for any purpose in the preliminary inquiry before 


the learned District Judge. under section 476. 
Consequently, from this point of view also the learned 
District Judge acted illegally in perusing the statements 
made by certain witnesses to the investigating officer 
and in using those statements in deciding whether to 


| lay a complaint against the appellants or not. 


Hence there remains, as material on which the 
learned District Judge could base his order, merely 
the facts appearing on the record of Civil Regular Suit 
No. 14 of -1935. Itis clear from the order of the 
learned District Judge that he did not consider that 
this material, although it raised a suspicion in his mind 
that the will had been forged, was in itself sufficient to 
entitle him to hold that there. was a likelihood of the 
prosecution of the appellants being successful. . In fact, 
all that can be gleaned from the record of the suit is 
evidence of circumstances which afford some ground 


for holding that the will could not have been written, 


executed and attested at the time and in the manner 
alleged by the appellants. On these facts alone a charge 
of either perjury or forgery could not be framed against 
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the appellants, and if the learned District Judge had 
considered this material only he would not have made 
the complaint against the appellants. This appeal 
must, therefore, be allowed and the complaint laid by 
the learned District Judge against the appellants, which 
is now pending trial in Criminal Regular Trial No. 98 
of 1936 of the Third Additional Magistrate of Bassein, 
must be ordered to be withdrawn. 

I express no opinion on the question whether the 
withdrawal of this complaint will or will not prevent the 
{earned District Judge, if he so'thinks fit, from holding a 
fresh preliminary inquiry against the appellants, and as 
a result of that inquiry laying a fresh complaint against 
them. 


CIVIL REVISION. 
Before Mr. Justice Mya Bu, and Mr. Justice Mackney. 


KANNAPPA v. ISHAAR SINGH.* 


Execution—Decree sent to another Court for execution—Executing Court's 
jurisdiction to decide whether decree barred by lumitation—A plication for 
transmission of decree ~Stcp in aid of execution—Limitation Act (IX of 1908), 
art, 182 (5)—Application to cxccuting Court in time—Validity of order of 
transmission, no power to question, 

A Court to which a decree has been transferred for execution can decide 

‘whether an application for execution made to itself is in time or not, but it has 


no jurisdiction to decide whether the execution of the decree at the date of its © 


‘transmission had become barred by the law of limitation. 

Arjundas v. U Ka Ya, LL.R. 14 Ran. 550, approved. 

Lootfoolah v. Keerut Chand, 21 W.R. 330; Soomut Doss v. Bhoobun Lait, 
21 W.R. 292, referred to. 

Chhotay Lal v. Puran Mull, 1.L.R. 23 Cal. 39 ; Leake v. Daniel, Ben. L.R. 
‘Supp. Vo!. 970; Nachiamma v.- Subramonian ‘Chetty, 1.L.R.5 Ran. 775, 
distinguished. 


An application tothe Court which passed the haace to transmit it to 
another Court for execution is an application to take’a step in aid of execution 
within the meaning of art, 182 (5) of the Limitation Act.. If an application for 
execution is made to the Court to which the decree is sent witkin the period 





* Civil Revision No. 279 of 1936 from. the order of the Small Cause Court 


of Rangoon in Execution Case No. 4938 of 1936. . - ase os 
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‘prescribed by law from the date of the final order of the transmitting Court: 


the application is in time, and the executing Court has no jurisdiction. to 


- Question the validity of the order of transmission made in accordance with 


the provisions of O, 21, r. 6 of the Civil Procedure Code. 

Chandra Nath.v. Ghose, 1.L.R. 22 Cal. 375; Ramchandra Marwari v. 
Krishna Lal,\.L.R.1 Pat. 328 ; Todar Mal v. Phola Kunwar, U.L.R. 35 All. 389,. 
referred to. - 

A decree about nine years old was sent fig a Court of the Federated Shgn: 
States for<execution to the Court of Small Causes, Rangoon. ‘The Limitation 
Act is not in force in the Shan States. In less than ten months from the date: 
of the order of the Court transmitting the decree, the decree-holder. applied ‘to- 


- the Rangoon Court for execution. Held, that the executing Court had tightly’ 


refused to consider whether the decree was time-barred or not. 


This case came up for hearing before a single Judge 


- this Court. Owing to ‘its importance the learned. 


Judge thought it advisable that it should be neat by a. 
Bench anti-so made the following order : 


LeacH, J.—This case raises the question whether a Court to- 
which a decree has been transferred for execution can go into and 
decide whether the decree has become barred by the law of 
limitation. 

The learned advocate for fhe ere | contends that the 
executing Court has full powers in this respect, and relies on the 
case of Nachiantma Achi v. S. N. Subramonian Chetty (1), Banku 


' Behari Chatterji v. Naraindas Dutt (2), Chhotay Lal v. Puran 


Mull (3), Husein. Ahmad Kaka v. Saju Mahainad Sahib (4) and 
Ramu Rai v. Dayal Singh (5). . Attention has also. been drawn to 
the decision of Mr. Justice Dunkley, Arjundas v. U Ka Ya (6),. 
where the learned Judge held that the Court to which the: decree: 
-was transferred could decide whether the application for execution 
made to itself is in time or not, but it has no jurisdiction to decide 
whether the application for transfer was made within time or not.. 

It is said that this decision clashes with the decision of the Bench. 


‘of this Court which decided Nachiamma Achi'v. S. N. Subra- 


monian Chelty (1) and the other cases to which I have referred. 
The question is of importance, and I consider that it should: 

be placed before a Bench and ‘not decided by a single Judge. I, 

therefore, direct that the record be placed before the learned. 








(1) (1927) LL.R. 5 Ran, 775: (4) (1890) ILL.R. 15 Bom. 28. 
(2) (1927) $4 LA. 129 ; 31 CW.N.589. (5) (1894) LL:R. 16 All. 390. 
(3) (1895) I-L.R. 23 Cal. 39.. {6} (1936) LL.R. 14 Ran. 550. 
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Chief Justice with a view to the case being placed before a 
° Bench, should he agree that this course is desirable. | 


i atannathat for the applicant A Court transmit- 
ting a decree for execution to another Court acts 
ministerially, and itis open to the judgment-debtor to 
_ raisc objections on the score of limitation before the exe- 
. cuting Court. Nachiamma Achi v. S. N. Subramonian 
- (1).. The executing Court has full power to decide 
whether a claim is barred by limitation or not. The 


application for execution, according to the law of 


British India which governs the case, must be made 
within the time specified for the execution of a decree, 
and time runs from the date of the decree. Nabhibhai 


v. Dayabhai (2). Since it was not so made in this case. 
the application is barred. The question before the 


executing Court is not whether it has jurisdiction to 
execute the decree, but whether it has jurisdiction to 
entertain the application for execution. Sreenath 
_ Chakravarti v. Priayanath (3). See also Banku Behari 
yv. Naraindas (4) ; Chhotay Lal v. Puran Mull (5); 
Husecin Ahmad Kaka v. Saju Mahamad (6). - 


haat for the resnondlent ‘The executing-Court can 
only deal with the matiers arising on the récord orsin 
the proceedings before it. It cannot détermine whether 
the decree is still subsisting. Soomat Doss v. Bhoobun 
Lall:(7); Ramu Rai v. Dayal Singh (8). The proper 
procedure would be to refer the judgment-debtor -to 
_ the Court whose decree it is. Nachiamma Achi v. 
S. N.. Subramonian (1); Chhotay Lal v. Puran Mull (5). 
The executing Court cannot go beyond the order of 





(1) LL.R.5 Ran, 775. (5) LEAR. 23 Cal, 39. 
(2) LL.B. 40-Bom, 504. " 6) LL.R: 15 Bom. 28. 
(3) LL.R: 58 Cal. 832. (7)-21. WAR, 292, 330,. 


(4) 54LA.129..- " (8) LL.R. 15 All. 300. 
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‘transmission. Beerchunder v. Maymana (1) Mulla’ 


Abdul v. Sakhinaboo (2) ; Arjundas v. U Ka Ya (3). 
The period of limitation should be according to the’ 


daw enforced in the Court which passed the decree. 
Sree Krishna v. Alumbi Ammal (4); Tincowrie v. 


Debendro {5) ; Sambasiva v. Poschanada {6), Jogemaya 
Dassi v. Thackomoni Dassi (7). 
There is no period of limitation for decrees in the 
Shan States (vide the Shan States Manual). Even if 
the Limitation Act applies the application for the trans- 
fer of the decree is in itself.a step in aid of execution. 


_Ram Nath v. Gowrie Sankar (8) ; Chandra Nath v. 


Gowri Prosonno (9); Todar Mail v. Phola Kunwar: 
(10) ; Veilaya v. Jaganatha (11). 


Mya Bu, J.—This case raises the question whether 
a Court to which a decree has been transferred for 
execution can go into and decide whether execution of 
the decree has become barted by the law of limitation, 
and this question is rendered more interesting by réason 
of the fact that the decree is one passed by a Court 


inthe Federated Shan States, to which the Indian 


Limitation Act does not apply. 

The decree was about nine years old when the order 
of the Court that passed the decree for transmission to 
the Court of Small Causes, Rangoon, was passed.. 
Under Order XXI, rule 6, of the Civil Procedure Code, 


¢he Court which passed the decree sent to the Court of 


Small Causes, Rangoon, a copy of the decree, a certifi- 
cate of non-satisfaction and a certificate to the effect 
that no order had been made by it for execution of the 


(1) LL.R. 5 Cal. 736, (6) LL.R. 31 Mad, 24. 

(2} LL.R. 21 Bom. 456, (7) LL.R. 24 Cal. 473. 

(3) T.L.R. 14 Ran. 550. (8) 2 C.W.N, 415, 
(4) LL. 36 Mad. 108, . (9} LL.R. 22 Cal. 375. 


(5) LLR. 17 Cal, 491. (10) I.L.R. 35 All, 389. 
ea (11) UL.R. 7 Mad. 307. 
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decree. After they had reached the Small Cause Court, 
the respondent- decree-holder applied for execution of 
the decree by arrest and imprisonment of the judgment- 


debtor after issue of notice. Upon notice being issued, | 
the judgment-debtor filed an objection that “the decree 


is time-barred,” The learned Small Cause Judge over- 


ruled the objection on the ground that where a Court 
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makes an order for execution of a decree and transmits — 


the decree for execution to another Court, the latter 
Court has no power to determine whether execution is 
barred by limitation. It is against this order that 
the judgment-debtor has filed: this application for 
revision. 

. dae proposition that the Indian Limitation Act does 
not apply to the Shan States is hardly contested. 


Under section 10, sub-section (1), of the Burma Laws. 


Act, 1898, any enactment which is enforced in any part 
of Upper Burma may be extended by the Local Govern- 
‘ment, subject to the control of the Governor-General in 
Council, with such restrictions and modifications as it 
thinks fit, to all, or any, of the Shan States, or to any 
specified local area in the Shan States. Sub-section (2) 
provides : . 


“Unless and until it is extended under sub-section (), or 
unless itis expressed by special mention of the Shan States to 
-extend thereto; an enactment shall not be in force in the Shan 
‘States or in any part thereof.” 


Under notifications, duly made by the Local Govern- 
ment in that behalf, certain enactments have been 
extended to the - Shan States with such restrictions 
or modifications as the Local Government thought 
fit. In the schedule of the enactments extended, 
{re-produced at pages 17 to 32 of the Shan States 
Manual), the Indian Limitation Act is not mentioned ; 
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nor is it expressed in the Indian Limitation Act, 1908, by 
special mention of the Shan States, to extend to those 
States. Consequently, the Indian Limitation Act as 
such is not in force in the Shan States. 

. Whether the Indian Limitation Act is applicable to 
the locality in which the Court which passed the decree 
is situated or not appears to my mind to make very 
little difference to the answer that we should give to the 
question that is raised in this case. The Court to which 


‘the decree has been transmitted is a Court to which the 


Indian Limitation Act applies. ‘Section 39 of the Civil 


Procedure Code, 1908, empowers the Court in the 
' Federated Shan States to’send the decree for execution 


to the Smali Cause Court, Rangoon, and under section. 
42 the latter Court has the same powers of executing. 


- the decree as if it had been passed by itself.. But the 


execution of the decree by the Court to which a decree 
has been transferred must be invoked. by an application,- 
and since the Indian Limitation Act is applicable to the 
proceedings inthe Court of Small. Causes, Rangoon, an 
application for execution must be made within the time 
prescribed by the Act. Inasmuch-as the decree is of 


.a civil Court not provided for by Article 183 of the 


Act, and inasmuch as its execution is not barred. by 
section 48 of the Code of Civil Procedure,. the time 
‘prescribed for an application for the execution of the 
decree is regulated by Article 182. Therefore the - 
question that falls for determination in this case resolves: © 
itself into whether the application’ for execution was. 
made within the time prescribed by Article 182 of the 
Indian Limitation Act. The Article prescribes three 
years from the date of the decree, or order, or from the 
date of certain other proceedings which are enumerated. 
therein, one of which is the date of the final order passed 
on an application to take some step in aid of execution 
f-the decree or order. 
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A point very similar to the one before us arose in a 
‘Single Judge case disposed of by Dunkley J., Arjundas 
v. U Ka Ya and another (1), in which the learned Judge 
held that the Court to which a decree is transferred 
could decide whether an application for execution 
made to itself was in time or not, but it has no jurisdic- 
tion to decide whether the application for transfer was 
within time or not, and that that question could only 
be decided bythe Court which passed the decree. I 
am of the opinion that that decision is correct. 

As has been pointed out above, under Article 182 

-of the Indian Limitation Act the starting point of. the 
period of limitation in the present case is the date of 
.the final order passed on an application’ made to take 
some step in aid of the execution of the decree. As 
the Court of Small Causes, which is the executing Court 
in this case, is governed by the Indian Limitation Act, 
it could not entertain the application for execution if it 
‘-was made more than threé’years from the date of such 
an order. It is, therefore, necessary to consider whether 
there has been such an order within three years before 
the date of the application for execution. If there 
-was none, then the Small Cause Court must aeTees the 
application. 

Whether an application for execution is made with- 
in the period prescribed by law or not is obviously a 
matter which the Court (governed by the Indian 

- Limitation Act) to which a decree is transmitted for 


execution must determine for the purpose of ascertain- - 


ing whether or not the application is liable to be rejected 
under section 3 of the Act. But, if an application for 
execution has been ‘made to such Court within the 
prescribed. period from the date of an order upon an 
application made to take some step in aid of execution 








(1) (£936) LL.R. ‘14 Ran. 550. 
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of the decree, the executing Court, in my opinion, has. 
no jurisdiction to consider whether such order was valid. 
or not, 

The main authority relied on. by the learned. 
advocate for the applicant, the judgment-debtor, is to 
be found in Chhotay Lal v. Puran Mull (1), where it is. 
laid down that the Court to which a decree is sent for 
execution, under section 223 of the Civil Procedure 


Code, has jurisdiction to decide whether or not the 


execution was barred by limitation. This case was 
decided in 1895, and section 223 referred to corres- 
ponds to sections 38, 39 and 41, and rules 4 and 5 of 


‘Order 21 of the present Code of Civil Procedure. The 


learned Judges followed the decision of a Full Bench 
of the same: High Court in Leake v. Daniel 12), and 
observed,— 


“Section 239 enables‘a Court to which a decree has been sent 
for execution, on sufficient cause shown, to stay the execution of 
the decree for a reasonable time so as to enable the judgment- 
debtor to apply to the Coutt by which the decree was made fox . 
any order which might be necessary for the putposes of that 
éxécution. That section, however; does not deprive that -Court 
from exercising the samé powers in executing the decrée as if it 
had been passed by itself as had been conferred by section 228." 


Section 239 corresponds to Order 21, rule 26 (1) and 
(2), while section 228 is reproduced i in section 42 of the 
Civil Procedure Code, 1908. Leake v. Daniel (2) was 
decided in 1868, when the law of limitation in force and 
applicable to stich a case was contained in section 20 of 
the Act XIV of 1859. That section ran as follows : 

“No process of execution shall issue from - any Court not 
éstablished by Royal Charter to enforce any judgment, decree, or 


order of such Court, unless some proceeding shall have been taken 


{1) (1895) LLR. 23 al. 39. (2) Be L.R. Sup. Vol. p. 970. 
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to enforce such judgment, decree, or order, orto keep the same 
in force, within three years next preceding the sccm for 
such execution.” 

The starting point of limitation was, therefore, some 
proceeding begun to enforce the judgment, decree or 
order ; which is obviously quite different from a ‘‘ step 
in aid of execution”, which is spoken of by Article 182 
of the present Act. Moreover while it is clear that 
Order 21, rule 26, was designed to meet such cases as 
those in which the validity of an order made by a Court 
which passed the decree, is questioned in the executing 
Court, I can see no sufficient reason to think that section 
"42 covers inter alia the same kind of cases. With all 
"due respect, in my opinion, section 42 and Order 21, 
tule 26, should not be read as giving the Court which 
pam the cesiena and the Court to which the decree ‘is 
ciaceditant aiocting the adickity ‘of aren ae in the 
former Court. yea 
In view ofthe ruling in Nachiamma Achiv. S.N. 
Subramonian Chetty (1) to the effect inter alia that the 
Court in ordering the transmission of a decree acts 
ministerially, on behalf of the petitioner it is contended 
that an order for transmission. of a decree for execution 
cannot be regarded as a step in aid of execution. The 
ruling is quite inapplicable to the present case, 
‘inasmuch as it was made with reference to an order of 
the Chief Court of Lower Burma permitting execution 
of its own decree against the legal representatives 


of a deceased. judgment-debtor by transmission of the: 
decree to another Court, and it proceeded upon the. 


footing that Article 183 applied to the case. 
The period of limitation for applications to enforce 
a judgment, decree or order. of a Court established by 





(1) -(1927) LL.R. 5 Ran 775. 
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Royal Charter in the exercise of its ordinary original 
civil jurisdiction, is provided for in Article 183, which 
prescribes a period of twelve years from the time the 
present rightto enforce the judgment, decree or order 
accrues to some person capable of releasing the right, 
provided that when ‘the judgment, decree or order has 
been revived, or some part of the principal money 
secured thereby or some interest on such money has 


‘been paid, or some acknowledgment of the right thereto 


has been. given in-writing signed by the person liable 


“to pay such principal or interest, or his agent, to 


the: person entitled thereto or his agent, the twelve 


: yeats shall be computed from the date of such revivor, 


payment, or acknowledgment or the latest of such _ 


_revivors, “payments or acknowledgments, as the case 
‘may be. Therefore, with reference to the enforcement 


of a judgment, decree or order of a High Court, 
whether a particular proceeding amounts to a step in 
aid of execution or not is not in question ; but the 
crucial date is the date of the last revivor, payment or 
acknowledgment and, therefore, the transmission of a 


‘decree for execution se another Court need not bea 
judicial act and, not being a revivor, is- incapable of 


giving a fresh start of life to the decree for execution. 
As regards decrees falling within the purview of 


_Article 182, it has been held in a number of cases that 
‘the transmission by the Court which passed the decree 


for execution by another Court is a step-in-aid of 


- execution, within the meaning of clause 5 of that Article: 


see Chundra Nath Gossami v. Gurroo Prosunno Ghose 


(1), following Latchmen Pundeh v. Maddan Mohun 
Shye (2) ; Roma Nath Sen v. Gouri Sankar Khatrea (3); 
Todar Mal v. Phola Kunwar (4); and Ramachandra 





"Ay (1895) LL.R. 22 Cai. 375. “@) 2 CW.N. 415, 
(2) (1880) LL.R: 6 Cal. $13. (4) (1913): LL.R.35 All. 389. 
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Marwari v. Krishna Lal Marwari (1). In my opinion, 
_-therefore, the order of the Court which _ passed the 
‘decree sending the same for execution to another 
Court is not a mere ministerial act, but is a judicial 
act and amounts to a step in aid of execution, from the 
date of which the period of limitation prescribed by 
. Article 182 should be computed. 

If this is the correct view to be taken, it is 
inconceivable that a Court to which a decree is sent 
for execution can go into the question whether the order 
of transmission, if it has been made in accordance with 
Order 21, rule 6, was rightly or properly made ; because, 
inasmuch as it is a judicial act of the Court which 
passed the decree,. it is inconceivable that the Court to 
which the decreeis transmitted can question its validity. 

For these reasons, I hold that the Court to- which 
a decree is transferred for execution has no jurisdiction 
+o decide whether the execution of the decree is barred 
by law by reason of the invalidity of the order of trans- 
“mission, although such Court is not only competent, 
but bound, to consider whether the application for 
execution made to itself is in time or not. In the 
present case, the question crystallizes into this : Was 
the application for execution of the decree presented 
to the Court of Small Causes, Rangoon, on the 19th 
‘May 1936 in time? If it was in time, then the Court of 
Small Causes must entertain the application. If it was 
not, the application must be rejected. Whether the 
application was made in time or not depends on the 
date of the final order passed on the last application in 
the Court which passed the decree for transmission of 
the decree, that order being the final order passed: on 
the application to take a step in aid of execution of the 
decree. The date of the last order was the 9th of 


(1) (1922) LL.R.1 Pat. 328, 
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August 1935 ; that is, less than ten months before the 
date of the application filed in the Court of Small Causes. 
The application having thus been filed in time, the 
execution of the decree, which is not barred by section 


48 of the Civil Procedure ‘Code, is not barred by the 


law of Limitation. The decision of the learned Small 
Cause Judge is correct and there is no ground fors 
interference with it in revision. 

- The application is, therefore, dismissed: the petitioner 


‘to pay the respondent’s.. costs in this Court, advocate’s 


fee five gold mohurs. 


'-. Mackney, J.—To my mind the questions which arise 


for consideration in this case are but two : (1) whether 
with referer.ce to Art. 182 Limitation Act, the final order 
of a Court passed onan application made in accordance 
with law to the proper Court to transmit a decree for 
execution to another Court is.an order passed on an 
application made to take some step in aid of execution 
of the decree of the Court, and (2) whether in that case 
the executing Court can re-consider the correctness of 
such an-order ? 
‘Ini regard to the first question I think there can be 
no doubt that such an order passed on such an appli- 
cation is an order passed on an application to take some 
step in aid.of execution. On this point there are 
numerous authorities such as Ramchandra Marwari. 


v. Krishna Lal Marwari{1) and Todar Mal and others. 


v. Phola. Kunwar (2), and the learned counsel for. the: 
applicant has not been able to quote any authorities. 
to the contrary ; nor does he contend that such an 
application is not a step in aid of execution. He has, 
however, referred us to Chhotay Lal and_ another v. 
Puran Mull and another (3)in which the headnote reads: 





- + -(4}-41922} LER. 4 Pat.328.--- (2) (1913) LL.R, 35 All. 389. 
, (3) (1895) LL,R,.23 Cal. 39. - 
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“The Court to which a decree is- sent for execution under 
section 223 of the Civil Procedure Code has jurisdiction to decide 
whether or not the execution was barred by limitation.” 
(Section 223 of the former Civil Procedure Code 
corresponds with sections 38, 39, 41 and Order 21, 
rules 4 and 5 of the present Code.) 

The decision in this case followed the decision in 
Leake v. Daniel (1) that when a decree has been 


transmitted by the Court which passed it to another. 


Court for execution, the latter Court has jurisdigtion 
to try whether or not execution of the decree is barred 
by the law of limitation. In the case of Chholay Lal 
and another v. Puran Mull and another (2) the learned 
Judges did not consider the ¢ffect of Article 182 of 
the Limitation Act, 1908, to which reference has been 
made. At the time of the decision of the case of Leake 
v. Daniel {1) the law of limitation regarding these 
matters was section 20 of Act IV of 1859 and in that 
section no reference is made to applications to take a 
“step in aid of execution. No doubt failing the express 
mention of an order on such an application as giving a 
new starting point of the limitation we should have to 
hold that such an order not being an order for execution 
did not act asa revival of the decree ; and the executing 
Court would be bound to decide a question of.limitation 
raised before it, which had not been decided by the 
‘transmitting Court. In other cases to which the 
learned counsel for the applicant has referred us, 
namely, Banku Behari Chatterji v. Naraindas Dutt 


and others (3) and Chutterput Singh .v: Sait Sumari 


Mull (4), the decree transferred was a decree of a High 
Court. In such a case different considerations arise 
because the article of limitation applicable to such 
decrees is Article 183 ‘and in this article no reference 
(1) Ben, LR. Supp. Vol; p. 970. (3) (1927) 54 A. 129. ; 
(2) 11895) LL.R. 23 Cal: 39. (4) (1916) LL.B, 43 Cal. 903, 
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~ is made to applications to take a step in aid of execution. 


It appears to me, if I may say so with the greatest 


respect, that this distinction was possibly overlooked 


by the learned Judges who decided. Nachiamma Achi 
v. S.N. Subramonian Chetty (1) where it was laid down 
that the Chief Court of Lower Burma transmitting a 


‘decree acts ministerially, and it is open to ‘the legal 


representatives to raise objections on the score of limita- 


tion before the executing Court. The decree in - that 


~.case-was a decree of the Chief Court of Lower Burma, 


-to which Article 182 of the Limitation Act would have 
‘applied. The learned Judges referred to Banku Behari 


Chatterji v. Naraindas Dutt and others (2) which. was 


a case which turned on an-interpretation of Article 183 
-of the Limitation Act.- In Chutterput Singh v. Sait 
-Sumari Mull (3) the distinction was. recognized. - (See 
page 924.) In Jeewandas Dhanji vy. Ranchoddas 
-Chaturbhuj (4) it was held that an order by a Court 
‘passing a decree for the transmission of a decree for 


execution to another Court is not an order: for the 
execution of the decree. But here again it was not. 


considered whether such an order was an order on an 


application made to take some step in aid of execution, 
and what its effect would be. 
In regard to the second question as to whether ‘the 


‘executing Court can re-consider the decision of the 


transmitting CourtI agree with the view expressed by © 
my learned brother Mr. Justice Dunkley in Arjundas 


v. U Ka Ya and another (5) where he points out that 


in considering the question of limitation the executing 

Court cannot look further back than the order transfer- 

ring the decree of the Court which passéd the decree, 

for an order transferring a decree isa step-in-aid of 
(1) (1927) LL.R.'5 Ran.773. (31 (1916) LL-R. 43 Cal. 903. 


(2) (1927) 54 LA. #29. (4) (1910) I.L.R. 35 Bom. 103. 
(5) (1936) LLL.R. 14 Ran. 550. 
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execution, and, consequently, providesa starting point 
for afresh period of limitation. It was not open to the 
Township Court of Minhla (i.e. the executing Court) to 
go behind that order (namely, the order transmitting 


the decree) and decide whether the application for | 


transfer was within time or not, as that question had 
been implicitly decided by the order transferring the 
decree. It appears to me immaterial that the 
transmitting Court should have complied with the 
application without issuing notice to the opposite side, 
as Order 21 rule 22 of the Civil Procedure.Code seems 
to show that the fact that the Court has not issued 
notice before passing orders on an application for 
execution would not prevent that order from forming a 
fresh starting point for limitation. 

Inasmuch as the order transmitting the decree does 
form a fresh starting point for limitation it must be held 
that in passing. such an order the Court has considered 

“the question of limitation and has held the application 
to be within time. Adthough under section 42 of the 
Civil Procedure Code the Court executing a decree sent 
to it-shal have the same powers in executing such 
decree as if it had been passed by itself, it does not 
thereby obtain the powers to review the ‘decision. of 
another Court. If, however, after the decree has been 
received by the executing Court time passes in a 
manner which would make an application for execution 
inadmissible under the law of limitation, obviously the 
executing Court would have the power to decide the 
question of limitation. (See also section 48 Code of 


Civil Procedure.) In Sreenath Chakravarti v. Priyanath — 


Bandopadhyay (1) it was held that in the peculiar 
circumstances of the case the executing Court had 
jurisdiction to go into the question of limitaiion. The 


facts: in that case are not quite the same as in the 


_ (1) (1930) LL.R. 58 Cal. 832. 
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case before ‘us and the law of limitation governing 
execution of the decree was. provided. for in Schedule 3, 
Part III, Article 6 of the Bengal Tenancy Act ; and itis 
expressly rhentioned that in view .of the provisions of 
the law of limitation to which it was Sdbject, no step in 
aid of execution would operate to save‘limitation. The 


_ view which I now take is that adopted-in Soomut: Doss 


v. Bhoobun Lall (1) and again in Leotfoolah ¥ Keerut 
Chund (2), in both of which cases one of the presiding 
Judges was Mr. Justice J. B. Phear who was a_ 
member of the Full Bench which decided the case of - 
Leake v. Daniel (3). Finally I-must refer to. one more. 
case cited by the learned counsel for the applicant; 

Nabibhai-Vazirbhai v. Dayabhai Amulakh.and-others(4). 
This was a case in which a decree passed by the Baroda 
Court was transferred to the Ahmedabad Court for 
execution whilst the decree was still executable under the 
law. of limitation in force in the State of Baroda but not 
under the law of limitation in force in British India. 

It was held that the decree was incapable of execution . 


in the Ahmedabad Court: having been barred by the 


British Law of Limitation which governed the case. 
The decision proceeded on the principle that suits and . 


-sapplications must be brought within the period 


prescribed by the local law of the country within which 
the suit or the application is brought, that-is to say, it is” 
the lex fori which governs. That being so, this decree — 
became incapable of éxecution in British India after the 


. lapse of three. years from the date the decree was made. 


evens preceding the receipt thereof. The. decree was 


- With great respect I think that (saving section 13 of the 


-Code of Civil Procedure) the learned Judge should have. 
applied the lex fori only to events:succeeding the receipt 
‘of the decree by. the. Ahmedabad Court’ and not to 





. (2) 22: WR. 292.. (3) Ben. LR. Supp. Vol, p 970. . 
(2). 21 W.R, 330. . P (4) (1916) “LL.R. 40 Bom, 504. 
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_transmitted as being a decree capable of execution and 
it does not appear to me that the executing Court on 
the grounds set forth could re-consider the implied 
decision of the transmitting Court that the decree was 
executable. Where the Code makes provision for the 
executing by Courts in British India of decrees of Courts 
in such States as Baroda, it appears to me to be implied 
that such decrees are executable by the British Courts 
provided they are executable by the Courts of Baroda, 

For these reasons I consider that this application 
must be dismissed. 





‘APPELLATE CIVIL. 
' Before Mr. Justice Mya Bu, and Mr. Justice Mackney, 
HIRENDRA NATH DUTTA 


: v. ae 
A.H. NOYES anb oOTHERs. * 


Mortgage by deposit of title-deeds—Title-deeds deposited with agent of creditor — 
Promissory note in favour of agent—Suit by principal on the mortgage 
debt—Endorscnicnt of promissory note to principal—Transfer of mortgage 


unncccssary—Transfer of Property Act (IV of 1882 and XX of 1929), s. 58. 


(f)—-First mortgage by dcposit of “title deeds—Subsequent registered 
mortgage to another creditor—Fresh promissory note for first debi—Interess 
in arrear and insurance premia capitalized—Priorities, 


Under s. 58 (f) of the Transfer of Property Act a mortgage can be effected 


by delivery of documents of title to the agent of the creditor as well as to the 
creditor himself. An agent may advance a loan on behalf of his principal and 
gor the sake of convenience take a promissory note from the debtor in his own 
name, but the deposit of title-deeds with him is on bebalf of his Principal 
especially when the debtor is aware that the lender is an agent only. Itis-a 
requirement of the law of negotiable instruments that the agent should endorse 
the promissory note to the principal to enable him to sue on the Ioan but 
no transfer with regard to the mortgage is required as from the outset the 
possession of the agent was the possession of the principal. In such a case 
there is no transfer from one owner to another necessitating a registered 
instrument. 





* Civil First Appeal No. 62 of 1936 from the judgment of this Court on the 
Original Rides in Civil Regular Suit No. 577 of 1934. - 
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Where an advance has been made on a promissory note and a deposit of 


title deeds and the borrower subsequently effects a second (registered) mortgage 


of the Property in favour of another creditor, and then renews the promissory 
note, the title-deeds remaining with the first creditor, the fresh promissory note 
is not necessarily a discharge of the old debt but it only provides evidence of the 


; original loan and keeps alive the right to a personal remedy against the 


debtor. The taking of a fresh promissory note neither extinguishes the prior 
mortgage nor does it give any priority to the subsequent mortgage. 

But if the fresh promissory note includes interest in arrear and insurance 
premia then the amount of such interest and premia, though coveted by the 


- mortgage security, is subject to the second mortgage. 


Girendro. Coomar Dutt v. Kumud Kumari Dasi, 1.L.R. 25 Cal. 611; Gopal 
Chunder v. Holdar, 1.U.R. 16 Cal. 523; Thomas. Fenton v. Blackwood, 5 P.c. 


sae 167, referred to. 


The plaintiffs filed a mortgage suit in the High Court 

against. the first defendant and added the second 
defendant to the suit as a subsequent encumbrancer of 
the mortgaged property. The first defendant had 
virtually no defence to, the suit and he neither gave 
evidence nor called any evidence, but he gave assistance 
such as he could to the second defendant. ‘The latter 
tried to make out that the plaintiffs were not the 


‘mortgagees and “that he was the first mortgagee. The 


evidence showed that the plaintiffs had advanced their 


‘moneys on the 13th January 1930 to the first defendant 


through their agents Messrs. Balthazar & Son, Ltd., who 
were doing, inter alia, investment business on: behalf. 
of their clients. They took the promissory: note from 
the first defendant in their own name and held his title- . 
deeds as security on behalf of the plaintiffs. The. first 
defendant knew from the outset that the loan was made. 
by Messrs. Balthazar on behalf of their clients, and the 
second defendant was also.aware of the fact before the 
filing of the suit. The promissory note was renewed | 
on the 18th January 1933. Subsequent to this loan the 
second defendant took a registered mortgage of the 
property from the first defendant on the 22nd June 1933 
exvressly stated to be subject to the prior mortgage. 
The first defendant. got into arrear as regards payment 
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-of interest and insurance premia. By agreement the 
first defendant executed two promissory notes dated the 
. 14th July 1933 in favour of Messrs. Balthazar’ in which 
the interest in arrear and the premia were capitalized. 
The interest was also reduced. The object of taking 
- two promissory notes was to show the amount due to 
each of the plaintiffs separately. The security was not 
_ touche at all and remained in the custody of Messrs. 
Balthazar. The second defendant’s main contentions 
’ were that the money was advanced by Messrs. Balthazar, 
that they. were the secured creditors, and that the 


plaintifls could not sue on the loan by mere endorsement — 


of the promissory notes to them (as was done), but that 
they should have obtained a transfer of the sécurity by 
a registered instrument, and they did not become 
mortgagecs by mere handing over of the title-deeds to 
‘them. He further contended that the transaction of 
the 14th July 1933 was a new loan by which the old 
‘loan was ‘paid off and the mortgage either. extinguished. 
or at least postponed to his own. 
The case came on for hearing before Braund J: 


His Lordship found that the evidence, oral and . 


documentary ‘and the books of Messrs. Balthazar fully 
made out the. plaintiffs’ case and pointed out that the. 
defendants: tendered no evidence at all to rebut the 
plaintiffs’ evidence. 

His Lordship also held that there was no fresh loan 
at all or a fresh deposit of title-deeds. The loan was the 
old loan and there was only the capitalization of the 


arrear of interest.and insurance premia. Thejudgment . 
(27th February 1936) from which the above facts are 


taken continued: as follows : 


Braunp, J.—It is a principle of established application—and is. 


- applicable no Jess, I think, in this country than elsewhere—that.a . 


mortgage does not become extinguished by merger in an equity ‘of 
redemption. unless there. is an intention that that result should 
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eceur. Or, put in another way, that result will not occur, if an 
intention can be inferred that it should not. In this particular 
case not only should I be prepared to find that there was no 
intention in July 1933 that the security of the deposit of the title 
deeds should’ lapse even momentarily, even had there been a 


’ ge-deposit, but I should also have been prepared to hold that, as 


between Balthazd%S & Neogi, there was every intention that it 
should not.’ It is.an elementary equitable ddctrine—and a doctrife 


.of equity and good conscience—that a man may be presumed to 


intend that which is for his benefit. There are numerous 
illustrations. A tenant for life paying off an incumbrance on the 
inheritance will be presumed to intend to.keep it alive for his own 
benefit in the absence of circumstances pointing to an opposite 


" intention. No positive or actual:intention need -be proved. itisa 
. principle recognized as early as Toulmin'v. Steere (1), and the parti- 


cular refusa! to apply it in that case has.long since been rejected. A 
first mortgag ee who gets in the equily of redemption will be pre- 


“sutned to ifitend to keep alive the first mortgage for his own protec-" 
- tion against a pwisne incumbrancer [Adams v. Angell (2)}. The: 
’ principle does not depend upon whether the first mortgagee had 


actual knowledge of the second. mortgage, though in that particular. 
case he had. It is of far wider application. It rests upon the 


“principle that whtre a particular intention is the only intention 


that a man can reasonably have, then, whether in fact he has 
actually forniulated such an intention or not,—it is to be presumed 
in his favours [See Forkes v. Moffatt (3) s°Grece v. Shaw: {4) ; 


‘Tyrwhitt -v. Tyrwhitt (5); Thorne v. Cann (6) ; Burnell v. Genl. of 


Egremont (7).] And the doctrine is no stranger to this country. 
The matter. does not quite end there, because so far I have 


_ dealt with the defence only in so far as it relies upon the 


re-depasit of the title deeds and a new loan being made. What is 
next: said by .the defendants is this. It is a purely technical 
defence and 1 think it thas iittle or no merit. What they say is 
that this security was taken by Balthazars and that, even though 


by virtue of the endorsements on the promissory notes the debt 


may now have passed to the plaintiffs, the security has not.. They 
say that the plaintiffs have no security which they can enforce i in 





- this suit. 
(1) (1817) 3 Mes. Rep. 210. (4) (1852) 10 Hare 76, 7 
42) {1877) 5 Ch. Div. 634. (5) (1863) 32 Beavan. 244, _ 
- . 43y4{a811) 18 Ves. 384, (6) (4895) ALL. 11, 18. 


(7) (1844) 7 Beav. 205, 232, 
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| think the answer to that is that from the very beginaing of 

‘ these events the security was taken not by Balthazars at all but by 
‘the plaintiffs. I am dealing at the moment with the security. I 
‘am satisfied on the evidence, supported by the documents, that 
throughout .thig transaction Balthazar and Company, Limited, 

acted as agents for the plaintiffs and in taking the security they 

held it, I think, not as their own security, but as the security of the 

plaintiffs, It is perfectly true that they took the promissory note 

in their own name. But the moneys advanced on these 

‘promissory notes were, and were known by the mortgagor to 
be, inoneys belonging to the plaintiffs. 1n holding the promissory 


notes Balthazars held them as bare trustees for. the plaintiffs 


It: is true that, so long as the’ promissory notes remained in the 
name of Balthazars as payees, they were the only persons 
entitled ‘(as a technical matter of procedure) to sue upon them. 
But it is quite clear, I think, that the benefit of the promissory 
notes was vested in them in their capacity as agents, trustees, 
or by whatever other name they are called, only and: that they 


hield the security in that capacity and no other. The security © 


is connected with the debt and in my view so long as the security 
remained in the strong room of Balthazars after the 13th of 


‘January 1930 it remained so as the security, not of Balthazars, 


but of the plaintiffs, to secure: their moneys. 

I have been referred to an authority in Subba Narayana 
Vathiyar'v. Ramaswami Aiyar (1) which says that, according to 
the law merchant, which. governed negotiable instruments in this 
‘Country before the passing of the Negotiable Instruments Act; 
no person could sue on a negotiable instrument unless he were 
named therein as payee or unless le had become entitled as 
endorsee or bearer. It goes on to say that sections. 8 and 75 of 
the Negotiable Instruments Act have reproduced the law as it 
stood before the passing of the Act. Ishould not for one moment 
have been prepared to doubt that it would be impossible for 
persons who were not the original drawees to sue on a-promissory 


note unless they became endorsees. But the authority merely. 


‘says that the parties entitled to sue are only those’ whose names 
‘appear as payees or who have become entitled as endorsees. 
“That is an entirely different thing from -saying that. the security 
cannot be taken by one person as an agent or trustee of another, 
precisely in the same way as a security may quite -clearly be 





(1) (1906) L.L.R. 30 Mad. 88. 
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lodged with: a solicitor as agent for his client: see Lloyd-v. Attwood 
(1). “And, indeed, if any further authority were wanted it is to be 
found in the Transfer of Property Act itself, which, by section 58 (f),. 
says that where’a person, in any of the towns mentioned in that 
section, delivers to a creditor “‘ or his agent” documents of title 
to immovable property, with intent to create a security thereon, 
the transaction is called a mortgage by deposit of title deeds. It 
seems to be clear that once the plaintiffs had the promissory notes. 
endorsed to them, as they have had in this case, they Were put 
into the technical position of persons who could proceed both on 
the notes and on the security, .as it always was their-security and 
not the security of their agents. And upon that view of - the: 
matter no transfer of the security was necessary at all. It was, in_ 


" fact, the security of the plaifitifis from the very beginning. 


Even if that were not so, I should, I think, ‘be. disposed to. 
arrive at the: same conclusion upon another ground. Supposing 


“that this security had not been the security of the plaintiffs and: 
- had been the security of Balthazars. The effect would then be. 
‘that, upon the transfer of the debt by the endorsement upon the: 


promissory notes of the 14th of July 1933, the security would have 
had to be transferred too. That, of course, is onthe footing that 
the. security was the security of Balthazar & Son, Lid., and 
not of the plaintiffs. It is said by Mr, Munshi that the only way 


‘that the security could pass from Balthazars to the plaintiffs in 


that event would be by a_ transfer by a registered instrument.. 
When I look at the Transfer of Property Act lam'‘by no means. 


certain that that is so. -There is, I think, on’ the authorities, no, 


doubt that a mortgage by deposit of title deeds is an interest in 
immovable property. Prior to Act II of 1900 a mortgage debt. 
was an actionable claim within the meaning of section 8 of the 
Transfer of Property Act, and as-such-the security followed the 
debt. But by Act II of 1900 it has been excluded from section 8 
and it follows, therefore, that it is an interest in immovable 
property and as such requires to be dealt with in the same way as 
any other immovable property-requires to be dealt with under the: 
Act. In other words, it is only transferable by sale according to the: 
provisions of the Act. Perhaps I may point out that it had been. 
held by Sir John Wallis, the then Chief Justice of Madras, in: 
Perumal Ammal v. Perumal Naicker and another (2) that notwith- 
standing the amendment to section 8 of the Transfer of Property: 


Ee et a ee EN a ee ee ne ees 
(1) 3DEG.& J. 614,651, (2) (1920) LL.R, 44 Mad. 196. 
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Act, the security might still follow the debt in a case where the 
-debt was susceptible of being separately transferred as by an 
- endorsement on a promissory note. But I think that that must 
-be taken to.be no longer the law. a 
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immovable preperty can be transferred in circumstances such as 
these. It is quite clear that on sale an interest in immovable 


rroperty cxn only be dealt with as provided for by section 54 of . 


the Transfer of Property Act. And it is quite clear also that as a 
gift an interest in immovable property can only be dealt with in 
the same way under section 123 of the same Act. But here we 
have a case in which, on the facts, there was no mortgage as 
between the first defendant and.ihe plaintiffs themselves but only 
between the first defendant and Balthazar and Company, Limited, 
as agents for the plaintiffs.: It was not Balthazars’ mortgage. It 
_ was the plaintiffs’ mortgage. The position was this, that at any 
- moment the plaintiffs were entitled to call upon Balthazar and 
Company, Limited, for a transfer of the security and to call for such 
a transfer without paying to Balthazars one ‘anna. Balthazars were 
in fact mere benamindars or bare trustees. 2 

In those circumstances, in respect of a transfer, namely a 
transfer frcm Balthazars and Company, Limited, to the plaintiffs, 
could it be said that it was a transfer on sale? For myself.I see 
’ considerable difficulty in saying that it isa transfer on sale. It was 
suggested by Mr. Munshi—I think he ‘puts it this way-—that there 
was originally consideration moving from the plaintiffs because it 
was the plaintiffs’ money. He says thatthe fact that the mortgage 
was actually taken in the name of Balttiazar and Company, Limited, 
isneither here nor there and that the transfer now from Balthazars 
to the plaintiffs is merely the completion of one and the same 
transaction in respect of which the plaintiffs provided the sum of 


Rs.-85,000. _ For that purpose ‘he says that the present transfer is_ 
after all a transfer on sale for a consideration paid. I think that 


itis a little difficult to sustain that view, because in fact the 
transfer with which we are now dealing is not a transfer at all of 


any inlerest in property from the original mortgagee. ft is a 


transfer purely and simply from Balthazar and Company, Limited, 
as agents, to their principals, in respect of which transfer no money 
passed.whatever. For these reasons, even though Balthazars were 
holding this security in their strong room—they were not holding 
it as ‘their own security but as the security of the plaintifis—I 
should still have been disposed to hold that by merely passing it 
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on to the plaintiffs with the endorsements on the promissory notes. 
it would become the security of the plaintiffs. ‘The circumstances. 
in this case are wholly different from the circumstances in the 
case of Elumalai Chetty and another v. P. Balakrishna Mudaliar.(1),_ 
where there was an endorsement of: the promissory note and 
handing over of the title deeds to the plaintiff for a consideration. 
Both this case and the earlier case in the same volume of the 
Madras Reports are specifically caugbt by sections 53. and 123 af 
the Act. But here is a case where there is a transfer from an 
agent to a principal in consideration of no money payment but in 
pursuance of a legal obligation. It seems to me, therefore, that on 
both these grounds the present plaintiffs are entitied not only to 


the: benefit of the debt by virtue of the endorsements, but also +9 


the benefit of the security. mn 
There is only one other matter that I have to consider. The 
plaintiffs are now claiming upon their mortgage in respect of 
principal Rs: 97,000 odd and interest accrued due thereon.. As I 
have ‘said, the promissory notes for this aggregate sum of 
Rs. 97,006 odd are made up of-thé original loan: of Rs. 85,000, 
plus arrears of interest and insurance premiums. But as regards 
arrears-of interest and insurance premium, I have great difficulty. 
in seeing how the plaintiffs-can claim priority. At the time that- 
these arrears were capitalized the second mortgage had already 
been entered into, and, accordingly, it would be frima facie 
impossible forthe first mortgagee to burden the second mortgagee 
with any-extended sum on account of. principal by way of capital- 
ization of either insurance premiums or interest. The capitalization 
of interest and insurance premiums is, in fact, nothing less than 


' the making of a further advance to the mortgagor and no _ priority 


can be obtained for a further advance by a first mortgagee as 
against a subsequent merigagee unléss it is within a- specified 
maximum contained in the first mortgage. [The Imperial Bank of 
India v. U. Rai Gyaw Thw (2) and secticn.93 cf the Transfer of. 
Property Act.] The question of notice is immaterial, as there is 
no room for the principle of Hopkinson v. Rolt (3) in se face = ; 
section 80 of the Transfer of Property Act. , 
_ Ido not see how the plaintiffs can claim either capitalized 
interest or-insurance premiums as against the second mortgagee. 


(1) (1921) LR. 44 Mad. 965. (2} (1923) I LR. 1 Ran. 637. 
3} 9 HL. 514, : 
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As regards the insurance premiums there has, not even been 
proved any contract for their payment. 

But Mr. Paget says that, even if he fails to obtain, his capital- 
ized interest as principal, he is entitled to have it “as interest.” 
It is quite true that on the 14th of July 1933 interest was in arrear. 
But even so I do not think the plaintiffs can now, having once 
capitalized it, resurrect itas “interest.” On the 14th of July 1933 
bv agreement, the plaintiffs themselves destroyed the character of 
the interest due to them and it became once and for all principal. 
I do not think that they can re-convert it into arrears of -interest 
again now that it suits them to do so. In the circumstances: 
therefore, I do not think that the claim can be allowed as against 


the second mortgagee for anything exceeding the original loan of | 


Rs. 85,000. ‘This point was not taken by the second defendant 
__ or his advocate. 

' The. order I propose to abet is this. I shall declare (1) that 
the plaintiffs are first mortgagees by deposit of title dzeds of the 
properties mentioned..in paragraph 2 of the Plaint to secure a 
principal sum of Rs. 85,000, and interest thereon at 6 per cent 
from the 14th -of July 1933 ; and (2) that the plaintiffs are 
mortgagees in respect of the Savther principal sum of Rs: 12, 744-5-0, 
subject nevertheless to their own first mortgage and the second 
defendant’s mortgage. I shall.order an account of what sum for 
interest is now due.to the plaintiffs in respect of the first mortgages 
_ unless the parties agree. I shall then make the usual preliminary 
mortgage decree appropriate to a case of a first and subsequent 

morigages. 
As regards costs, in the view I have feken, the plaintiffs have 


succeeded: and must have their costs. Under the alterations and -. 


additions by our High Court Rules, I have jurisdiction, under 


Rule 3 of Order 34, ina suit by a mortgagee for sale of the ° 


mortgaged property, to make an order which will bind a party 
personally. In the present case the order I propose to: make (and 
it is made by consent) is that the first defendant shall pay the 
costs of the suit on-the contested ad valorem basis.on, of course, 


the limited principal. sum. of Rs. 85,000, the amount of . the. 


principal. which I have found ; and, in addition to that, the second 
defendant shall personally. pay to the plaintiffs costs of ten gold 
-mohurs a day for thrée days. The substantial dispute has been 
raised by the second defendant. 


The second defendant appealed. 
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N. M. Cowasjee for the appellant. The mere fact 
that the promissory note was endorsed by the original 
promisee to the plaintiffs cannot give them any rights 
over the mortgage security. The security should havé 
been transferred to the plaintiffs by a registered instru- 


ment ; without it they cannot sue upon the mortgage. 


A mortgage debt, since the amendment of the Transfer 
of Property Act in 1900, is no-Jonger an actionable 


claim ; it is immovable property and can only be 
transferred by a registered instrument. See Sir Dinshah 


Mulla’s Transfer of Property Act, 2nd Ed. pp. 81 and 
273. Messrs. Balthazar. & Son, Ltd., advanced the. 
moneys to the mortgagor on behalf of undisclosed 
principals. The plaintiffs can sue on the promissory note 
by. endorsement for the moneys, but they cannot claim 


‘the ‘security. The title’ deeds were deposited with 


Messrs. Balthazar & Son, Ltd.and-not with the plaintiffs. 
No person may sue ona negotiable instrument unless he 
is named therein a payee or unless he becomes entitled 


as endorsee. Subba Narayana v. Ramaswami Aiyar 


(1). Without an endorsement the plaintiffs could not 
sue on the promissory note by alleging that Messrs. 
Balthazar were their agents or benamidars. In the 
same manner they cannot sue on the security without a 
transfer of the security. A mortgage debt is immovable 


property both for the purposes of s. 54 of the.. Transfer. 


of Property Act as also for the purpose. of s. 17 (6) of 


‘the Registration Act. Sakhiuddin Saha v. Sonaullah 


Sarkar (2). The endorsee of a negotiable instrument 
the amount of which had been secured: by a mortgage 
by deposit of title-deeds cannot claim to enforce the 


mortgage in the absence of a registered mortgage 
conveying the mortgage right tohim. Elumalai Chetty 
3, Pe Balakrishna Mudaliar (3). By the original 





() LL.R. 30 Mad. 88. (2) 22 C.W.N, 641, 
(3) LL.R.44 Mad. 965. 
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deposit of title deeds the mortgage was created in 
favour of the payee of the promissory note, yiz., Messrs. 
Balthazar & Son, Ltd., who have acquired the mortgage 
interest and that.interest cannot be transferred orally. 

The transaction of the 14th July 1933 was a new 
transaction. Messrs. Balthazar & Son, Ltd., have them- 
selves treated it.as a new transaction. The interest 
was reduced when the new promissory notes were 
executed. The old mortgage was either extinguished, 
or at least it was postponed to the mortgage of the 
appellant. 


Paget for the firstand second respondents. _ S. 58 (f) 
of the Transfer of Property Act says that the deposit of 


title deeds can be made with the creditor or his agent. . 


It is a common practice for bankers and_ solicitors to 
receive title deeds as security on behalf of their clients 
and to hand them to the clients for the purpose of filing 
suits. From the outset the mortgagor knew that Messrs. 
. Balthazar & Son, Ltd., were acting as agents only and 
advancing their client's money to him. In the 
correspondence it is admitted that Messrs. Balthazar & 
Son, Ltd., were agents. The names of the principals 
were disclosed to the debtor and under s.-230 of the 
Contract Act, it was not open to the agent to sue in his 


own name. Had the suit been filed in the name of 
Messrs. Balthazar the defendants would have heen the 


first to object to their suing. The promissory note 
required endorsement according to the law of negotiable 
instruments, but the object of s. 58 (f) of the Transfer 
of Property Act would be defeated if the principal had 
to take a registered transfer of the security from his 
agent. S. 54 of the Transfer of Property Act has no 
application here. Messrs. Balthazar & Son,. Ltd., were 
not transferring any property for consideration ; = 
were not the mortgagees, but their clients. ; 
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The promissory notes of July 1933 neither extin- 
guished the old debt nor created a new one. There 
was due and always had been due the sum of Rs. 85,000 
and that has never been paid off. “The entries in the 
books of Messrs. Balthazar & Son, Ltd. (double entry 
system) bear out the case of the plaintiffs. A renewal 
of a promissory note does not put an end to the originak 


. promise to repay. It was the common intention.of the 
- parties to keep the original mortgage alive and in full 


force. The appellant had admittedly only a second’ 


mortgage and no act of Messrs. Balthazar and the debtor 
" ever gave any priority to the appellant. Miln v. Walton 


(1); Adams v. Angell (2) ; Gopal Chunder v. Holdar 
(3); Girendra Coomar Nutt v. Kumund Kumari Dasi 
(4); Mahalakshmammal v. Sriman Ltd. (5) + Thomas 
Fenton v. James Blackwood (6). 


N. M. Cowasjee in reply. According to the power 
of attorney given by the plaintiffs their agents are 
certain individuals connected with Messrs Balthazar: 


_ and not Messrs. Balthazar & Son, Ltd., who took the 
. promissory note and the security. There has been a. 


novation. ‘The books of account show a new agreement 
and not a renewal of the old debt. This agreement. 
contemplates the payment of compound interest on a. 


‘portion of the debt, a change in the rate. of interest, and’ 


the addition of insurance premia to the-loan. This isa: 
novation and not a mere renewal of the debt. The 


- cases cited are no longer law in view of the amending 
Act XX of 1929. The equity doctrine of subrogation 
is no longer applicable in India. See the Bank of 


Chettinad, Ltd. v. Ma Ba Lo (7). 


(1) 60 R.R. 184, 190. _ 4) LL.R, 25 Cal, 611. 

(2) 5 Ch. D. 634, : (5) LL.R. 35 Mad. 642. 

(3) LL.R. 16 Cal. 523. . (62) 5 P.C. on ee 
-(7) LL.R, 14.Ran. 494. 2 
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Mackney, J.—The facts on which Messrs. A. H. 
Noyes and A. N. Isaac rely in this suit have been fully 
set out in the Judgment of this Court on the Original 

Side. In my opinion they have been established beyond 

doubt. pte 

On the 13th April 1929 Messrs. Balthazar & Son, Ltd., 

granted to the third respondent, Dhirendra Nath Neagi, 
permission to create an overdraft of Rs. 1,00,000. Neogi 
signed a promissory note for that amount and by way 
of creating an equitable mortgage in respect of the loan 
he handed over the title deeds of some. property of his. 
Messrs. Balthazar & Son, Ltd., undertake to invest sums 
of money on behalf of their clierits : in this matter acting 


as their clients’ agents. On the 13th January 1930 the. 


overdraft of Neogi amounted to Rs. 85,000... Through 
Messrs. Balthazar & Son, Ltd., Mr. A. H. Noyesadvaneed 


Rs, 65,000 and Mr. A. N. Isaac Rs. 20,000 to Neogi with: 


which Neogi’s overdraft with Messrs Balthazar & Son, 


Ltd., was settled. In consideration of the- loan Neogi, 


executed a promissory note for Rs. 85,000 in favour of 
“Messrs. Balthazar & Son, Ltd., and deposited the title 
deeds of the aforementioned property as security. This 
promissory note was renewed on the 18th January 1933. 
On the 22nd June 1933 Neogi effected a second mort- 
gage of the same property for Rs. 75,000 with the 
- appellant Hirendra Nath Dutta. There was no conceal- 


ment of the prior mortgage. On the 14th July 1933. 
Neogi being unable to pay the interest then due on the 


promissory. note it was arranged that that interest should 
be capitalized and added to the original loan. 
Opportunity was taken to divide the loan so as to indicate 
_ the amounts due to the two lenders. Accordingly. two 
promissory notes were executed, one for Rs. 74,689-6-9 
and the other for Rs. 23,054-14-3 each at six per cent per 
annum interest (in lieu of the former rate -of nine per 
cent) representing the amounts respectively due_ to 
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- Noyes and Isaac. Nothing was’ done about the. 
equitable mortgage which was, in the words. of 
Mr. Joakim, the Managing Director of Messrs. Balthazat 
& Son, Lid., and agent of Messrs. Noyes and Isaac, left 
untouched. Messrs. Noyesand Isaac subsequently had 
the promissory notes endorsed to them by Messrs. 


Balthazar & Son, Ltd., and filed the suit, from the judg. 


ment in which this appeal is now preferred, for recovery 
of the money due on the equitable mortgage’. It was 
contested that the transaction of the 14th July 1933 was 


.an entirely new transaction. whereby the old loan was. 
paid off and the mortgage extinguished ; that inasmuch 
-as no further mortgage was made the. plaintifis were not 
entitled to.a mortgage decree ; and that if a further 
equitable mortgage was chested 4 in regard. to the new 
‘trarisaction then it must be postponed to that of Dutta. 


The learned Judge on the Original Side has dealt 
fully with the arguments raised and found that there 
was no substance in the contention save that as regards 
the-arrears of interest and assurance premia he held 
that the plaintiffs were. not entitled to priority.. He 


found that the plaintiffs were the first mortgagees by 


deposit of title deeds of the properties referred to to 
secure the principal: sum of Rs. 85,000 and interest 
thereon at six per cent per annum from the 14th July . 
1933 and that they were the mortgagees in respect of the 
further principal sum of Rs. 12,744-5-0, subject never- 
theless to their own first manigeRe and the second 
defendant’s mortgage. 
In this appeal the contentions aiged before . the 
learned Judge on the Original Side have again been 
urged before us at very great length. It has: been— 
contended before us that Messrs. Balthazar: & Son, Ltd., 
were not the agents of Messrs. Noyes and Isaac although 


‘it is conceded that the money.lent: to Neogi was the: 


money of Noyes and Isaac. . The contention appears to 
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-be, if I may say so, a very frivolous one. No evidence 
was offered on behalf of the defendants. The evidence 
in the case consists of the evidence of Mr. Joakim and 
_of two of his assistants, together with documentary 
evidence consisting, mainly of records of Messrs. 
Balthazar & Son, Ltd. It is perfectly clear from the 
evidence that throughout Messrs. Balthazar & Son, Ltd., 
were acting for Messrs. Noyes and Isaac, and indeed 
Neoi at the time that he borrowed the money knew 
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that the money belonged not to Messrs. Balthazar & Son, - 


Lid., but to clients of theirs and later on- he was made 
ssuare of the actual names of those clients. The 
account books of Messrs. Balthazar & Son, Ltd., show 
that throughout the money was regarded -as that of 


Messrs. Noyes and Isaac : the promissory note was made. 


in the name of Messrs. Balthazar & Son, Ltd., obviously 
for no othef reason than that of convenience since ¢hat 
firm was handling the matter. It has been argued that 
because the powers-of-attorney granted by Messrs. 
Noyes and Isaac specified not’ the firm as their agent 
but certain individual members of. the firm, therefore 
Messrs. Balthazar & Son, Ltd., were not the agents fof 
Messrs. Noyes and Isaac. This is a matter entirely 
between Messrs. Balthazar & Son, Ltd., and Messrs. 
Noyes and Isaac. Whether or not Messrs. Balthazar & 
Son, Ltd., had powers-of-attorney from these Soe 
the fem was in fact acting as their agents, 

It was next contended that the transaction of the 14th 
July 1933 was an entirely new transaction and reference 


was made to the account books in which such entries. 


appear as would indicate that the old loan was discharged 
and a new loan created : but in fact no money passed. 


The old loan continued to subsist although it had taken 


on a new dress. The entries referred to were clearly 
made as a matter of convenience in.book-keeping. What- 
ever their form they cannot transform the real position 
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of affairs. No money was ae as passing: through 
Neogi’s current account in regard to this maiter as had 
been done on-the 13th January 1930 which did in fact 
represent an entirely new transaction from that which 


chad passed before. The entries in my opinion indicate 


nothing more than a fresh starting point for the keeping 
of the accounts in regard. to the loan and cannot be 
construed to mean that the old loan was discharged. 

In Thomas Fenton v. J ames Blackwood and others (1), 
reference was made to the danger of making presump- 


tions from the ordinary form in which. accounts are 


kept. 
' It has been honiaiied that the e mortgage siete etal 
was inextricably bound up with the promissory notes and 


‘that when they were altered or renewed it necessitated 


a renewal of the mortgage transaction. No authority 
has*been cited to support this remarkable statement and 
I do not think it is necessary to discuss it. The 
evidence that we have on the record shows that 
although there was some talk of having the title deeds 
re-examined this was not done as Neogi was not 
prepared to-undertake the cost thereof. Consequently 
the title deeds remained as security for the loan. . This 
obviously was the intention of all parties. The exe- 
cution of the fresh promissory notes merely gave life to 


the old one and at the same time re-stated the exact 


position of the parties." There was no necessity for a 
renewal of the mortgage and it is obvious that the 


se was intended to cover the new advance. 


In Gopal Chunder Sreemany v. Herembo Chunder 


-Holdar (2): 


“On he 29th November 1882 H mortgaged to the plaintiff his - 


neti share i in a house and gar den to secure Rs. 1,000 with 





(1) 4874) 5 P.C, Appeals 167, (2) (4889) LLL.R. 16 Cal. 523. 
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interest at 12 per cent. On the 3rd January 1884 H mortgaged 
‘his one-third share in the same house to a third person to secure 
Rs. 1,000 with interest at 18 per cent. On the 14th May 1884 H 
and his two brothers mortgaged to the plaintiff the entirety of the 
siid house and garden to secure. Rs. 3,400 with interest at 18 per 
cent. This last mortgage recited the mortgage of the 29th 
November 1882, and a further loan of Rs. 100 by the plaintiff to 
ri, and contained the following clause : 

“Now j in order to liquidate the said debi, and on account 


“of our necessity, we three “brothers. do this day - 


mortgage to you wliatever right, title and interest we 


have in the said two premises and take the loan of 


Rs. 3, 400 ; out of this money: we have also liquidated 
the said. debt ; therefore, fot interest: of the said money 
we are paying at the rate of Rs. 1-8 per thot, ee 


It was held that the transaction of the 14th ‘May 1884 
did not amount to payment of the original debt, but was 


in reality a further advance and a fresh security for both 


the old debt and the fresh advance, on different terms 
as to interest, the old debt remaining untouched ; but 
that. even had the original debt been satisfied thereby, 


that ¢act would not have necessarily destroyed the 


security, the presumption being, unless an intention to 
the contrary were shown, that the plaintiff intended to 
keep the security alive for his own benefit. Such is 
clearly the position in the case now before us. 

Again in Girendro Coomar Dutt v. Kumund Kumari 
Dasi {1), where the defendants had executed a mortgage 
in favour of the plaintiff and handed him the title deeds 
of the mortgaged property and subsequently the plaintiff 
advanced a further sum to the defendants,. who agreed 
that the plaintiff should retain the title deeds already 
held by him as a security for the repayment of the 
further advances, although there was no fresh deposit 
of the deeds, it was held by Mr. Justice Sale that the 





(1) (1898) LL.R. 25-Cal. 611. 
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‘plaintiff was entitled to be declared ‘an equitable 


mortgagee in respect of such further advance. 

I have no doubt that it was the intention of the parties 
that the equitable mortgage should continué and should 
cover the new loan now made. It would have been: a 
meaningless performance to have handed back the title 
deeds to Neogi in order that he might then and ther€ 
return them ‘to Messrs. Balthazar & Son, Ltde, and 
indeed such an act might. have defeated the very inten- 


_tion of the parties which was that the mortgage should 


continue as it was before. The original loan subsisted - 
throughout and was not discharged. The execution of 
fresh promissory notes was not'a discharge of the loan 
but merely a matter of providing evidence of the loan 
and. keeping ‘alive the ° right to a personal remedy 
against Neogi. 

It was: further contended before us that the 
endorsement of the promissory notes.to Messrs: Noyes. 
and Isaac was in fact ar‘transfer of the mortgage to 
them. Here, again, there seems to be a confusion 


‘ between the execution of the promissory notes arid the 
taking of the loan and the making of the mortgage. It 


is to my mind quite clear that the mortgage was.all the 
time a mortgage to Messrs. Noyes and Isaac.: Messrs. 
Balthazar & Son, Ltd. were merely acting as their agents. 
There was no necessity for them to transfer the mortgage 
to Messrs. Noyes and Isaac because it was theits from 
the outset. Doubtless, if there had been a transfer of 
the mortgage from one owner to another, that transfer 
could only be effected by registered instrument’: but 
here there is no question of a transfer from orie owner 
to another. The endorsement of the promissory. notes 
was a matter of necessity to enable Messrs. Noyes and 
Isaac to sue upon them: It is a requirement of the law 
relating to negotiable instruments ; but there are no such 


_ circumstances in regard to the equitable mortgage which 
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“necessitated a formal iransfer to Messrs. ‘Noyes and 
Isaac. * 

Section. 58 (f) of the Transfer of Property Act 
which explains ; an equitable mortgage shows that it can 
be effected by handing documents of title to the agents of 
th: creditor as. well as to the creditor himself. How the 
endorsément of the promissory notes, which was 
necessitated by the wish of Messrs. Balthazar & 
Son, Ltd., to end their agency in the matter and leave it 
to Messrs, Noyes and Isaac to recover their money, 


couid affect the equitable mortgage passes my 


‘underst tanding. 

Some’ attempt was made: to oy that. Messrs. 
Balthazar & Son, Ltd., were the trustees of the ‘plaintiffs, 
but that is qvite contrary to the facts. Atno time did 
the property — mortgage vest in Messrs. al mes 
_& Son, Ltd., save as agents of the plaintiffs. - 

Neither is it thé case that’ Messrs. Noyes ade Isaac 
lent their money to,Messrs. Balthazar & Son, Ltd., to 
be invested by the - atter in their own affairs as they 
thought fit.. In that case Messrs. Noyes and Isaac 

would have been paid ae rate of interest: by Messrs. 
Balthazar & Son, Ltd., which they would have received 
. whether thieir money was invested by Messrs. Balthazar 


& Son, Lid., or not. The money was lent on behalf of - 


Messrs. Balthazar & Son’s clients. These clients were 
credited only with the interest actually received. The 
money was never used’by Messrs, Balthazar & Son, Lid., 
as their own and in fact could be used only under the 
specific instructions of Messrs. Noyes and Isaac. The 
endorsements.of the promissory notes to the plaintiffs 
was merely an act . bringing the ‘documents: into 
conformity with the actual facts. © 

It appears to me that the. plea of the. suectiant is 


nothing more than one which asks us to shut our eyes. 


to the real facts of the case.and:{o make entirely 
het ae , : 
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i937° erroneous. deductions from the bare fact of the 


Dora - endorsement of the promissory notes: and I would 
be dismiss this appeal with costs. 


Noyes, 
Maczugy,J, Mya Bu, J.—I agree. 
_ APPELLATE CIVIL. 
Before. Mr, Justice Moseiy. - 
"1937 HABIBA v. SWA KYAN.* 
Mar. 1. -Mahomedan law-—Heir’s distinct shares—Creditor's decree against see heir— 


Sale by creditor of estate property—Share of an heir not a.party to, Siit— 
Share unaffected by sale—Representation of one heir by another heir ~ 
—Creditor’s suit for single debt not an administration suit—Principle of 
equity—Liability of heir to pay proportionate s share of estate debi—Riits not 
applied én Burma. 


‘It is a rule of Mahomedan law that « on ite ‘deat of the ordpdieiee the * 

* property passes at once to his various heirs‘in their proper shares, and no heir 

. has anything to do.with the share of the other heirs. A Mahomedan heir is 
‘not bound by a decree which a creditor of the estate Obtains against another 
heir when he is not made a party to the suit. Consequently the sale by the - 
creditor of the estate property will not affect the share of such heir in the 
property, One heir cannot be represented by another heir nor be bound.by 2 
‘decree against another ‘heir. Moreover a creditor's suit for his single debt cannot 
be regardedas an administration suit which could bind the interests of alltheheirs, 

The rule of equity that an heir who seeks’a decjaration as to the immunity 
of his share in the estate may be compelled to pay a Propértionate share of the 
. debt of the estate has never been appligd i in.Burma, 

Abbas Naskar v. Chairman, Districf Board, 24 Parganas, LL. x 59 Cal. 691 ; . 
Abdul Majeeth v. Krishnamachariat, LL.R. 40 Mad. 243 ; Amir Dulhin v. 
Baij Nath Singh, LL.R, 21 Cal. 311; Assamathem v. Roy, . LL.R. 4 Cal. 142; 

_ Bhagirthibai v. Roshanbi, LLR. 43. Bom, 412; Dkanpal ‘Singh v. Fashiman, 
“A.LR. (1935) Lah. 203; General Manager of Raj Durbunga v. Maharaja 
Coomar Ramaput Sing, 14 Moo. 1.A. 605; Imambandi v. Mutsaddi, 1.L.R. 
45 Cal. 878; Ishan Chunder v, Buksh.Ali, (1864) Marshall’s Reports, 614 3 
. Jafri Begam v. Amir Muhammad Khan, 1.L.R, 7 All. 822, discussed. 
Meheruncssa v. Percira, 10 L.BR. 389, dissented from. 


P. K. Basu for the appellant. 
Eunoose for the respondent. 


MosELy, J.—In the suit under appeal, Habiba, a 
minor, sued for a declaration that her-7/72nds share 





’ * Special Civil Second Appeal No. 277 of 1936 from the judgment of the 
District Court of Amherst i in Civil Appeal No. 38 of 1936. 
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of the estate of her father, Din Mohamed, deceased, 
namely, : ‘three houses and their sites, was not bound by 
the sale in exccution of the decree obtained against 
Din Mohamed’s widow and five others of his children, 
who were sued for recovery of a debt due on a promis- 
sory note by the deceased by the decree-holder, the 
_present respondent, Swa Kyan: The property was sold 
to the deeree-holder in execution for Rs. 20 subject to a 
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mortgage of one Tan Gwan Saing. The estate was in 


the possession of the widow, Halima Bi, with whom the 


‘minor; Habiba, was living, and there was nothing to - 


" show that Halima Bi was holding possession expressly 
on-bchalf of the minor, or that any one else was doing 


so. The trial Court gave a decree as prayed, on the. 


ground that the minor, Habiba, was not a party to the 
decree, nor bound by the proceedings in it or in exe- 
cution of it. In appeal, the learned District Judge set 
aside this decree, and directed that the suit be dismissed, 
holding that he was bound by Meherunessa and others 
v. P. D.C. Pereira (1), a decision of the Chief Court; 
passed in: 1920, in which it was held that the widow, sued 
on a mortgage execute&iby the deceased and herself, 
being in possession of the estate, was liable to be sued 
on the mortgage, and was. entitled to deal. with the 
property in order to clear it, _ 
That cage was decided largely. en old authorities on 
Hindu Lavi, Where it was held that the widow who was 
in possession of the estate represented the joint family. 
The present suit, of course, deals with.a Mohamedan 


estate, The-only rulings on Mohamedan Law cited or 
discussed by the trial Court were an old ruling of the. 


Allahabad High Court, Hamir Singh v. Musammat Zakia 
(2), which was over-ruled in the leading case of Jafri 
Begam vy. Amir Mahonemad ‘Khan (3), two rulings of 





(t)- (4920) 10 L.B.R. 389, (2)-(4875) LL.R. 1 All. 37. 
(3) (1885) ILL.R°7 Ali, 822. 
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the Bombay High Court, Khurshetbibi v. Keso Vinayek 


{1) and Davala v. Bhimaji Dhondo {2), which were 


over-rulead ‘in the leading case of Bhagirthibai v. 
Roshanbi (3) and the dissentient judgment of Markby J. 
in Assamathem Nessa Bibee v. Roy Lutchmeeput Singh 
{4), which has been followed in all later cases of the 
Calcutta High Court, but on quite different. grounds, 


- not that the widow represents the estate, but that a suit 


by a creditor against a person in possession of the whoie 
estate is to be treated as.an administration suit. It . 


_ would appear that cases to the contrary effect, Abdu! 
~ Majeeth Khan Sahib.v. Krishnamachariar (5) -and 


Bhagirthibaiv. Roshanbi (3) were not cited to the Judgé. 
Since then the trend of authority, with the exception of 
the High Court of Calcutta, has-been wholly in the 
direction that a legal representative, - not a party toa 
creditor's suit, is not bound by the proceedings therein, 
and, of course, the whole theory of representation of 
such a party has been demolished by the judgment of 
their Lordships of the Privy Council in the case of. 
Iimambandi v. Mutsaddi (6), a dase which deals with 
the incapacity of ‘the widow, 1’ as de 2 facto guardian), va 


deal with the property of the‘tninor. 


_ The Jeading case of Hindu Law cited in Meher u- 
nessa v. P. D. C. Pereira (2) i is Iskan Chunder' Miiter v. 
Buksh Ali Soudagur: (8); [wrongly .“ quoted . in 
-Meherunessa v. P. D. C. Pereira (7) as “ 1/Marsh, 614”,] 
where Sir Barnes Peacock C.J. decided that if the 
mortgage debt for which the property was sold was not 
the widow's but her husband’s debt, anid the ‘property 


-sold also belonged to the husband, the widow, though 


a party to the record, must be held to have’ veen n sued 


(3) (1887) LLR. 12 Bom. 101. (5) (1916) LLR: 40 Mad, 243.. 
(2) 11895) LL:R, 20-Bom, 338, (6) (1948) I.L.R. 45 Cal. 878. 
(3) -(1918) LL.R, 43 Bort, 412. © {7) {1920) 10 L.B.R. 389. 


{4y) (1878) LL.B. 4-Cal. 142, {8) (1864) Marshall's Reports 614. 
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in her representative character as representing her 
husband’s estate, and the:proceedings against her would 
be effectual against the estate, notwithstanding the fact 
that the son, (who, in that case, brought his suit to set 
aside the -sale), was not. a party to the suit. Their 
Lordships of the Privy Council affirmed the correctness 
of the principle laid down-here in The General Manager 
of the Raj Durbunga v. Maharaja Coomar Ramaput 
Singh (1). This authority was followed without discus- 
‘gion in the Mohamedan case of Khurshetbibi v. Keso 
-Vitrayek (2), and again in Davala v. Bhimaji Dhondo (3), 
“where ‘twas said, startlingly enough, as Hayward J. put 
it in Bhaginthibai v. Roshanbi (4),.that Ishan Chunder 
Mitter v. Buksh: Ali Soudagur (5) was not a case based 
on.the pecullar situation of a Hindu joint family. The 
judges in Dadqla’s case 43) also. relied on the dissen- 


tient. judgment\of Markby J. in Assamathem Nessa. 


Bibee's. case~{6); Markby J. there held that under 
Mohamedan Law the succession is of the kind known 
as.universal, and: the heirs in possession merely represent 
the estate, which d s not vest in all the heirs imme- 
‘diately as owners, flying on the rules of procedure 
_ contained in the esha for the disposal of the estate 
Sef a deceased Mohamedan. ‘It was shown, however, 
by*Mahmood J. in his exhaustive judgment in Jafri 
Begam vy. Amir Muhammad. Khan (7) that the Hedaya 
‘contained mere rules of procedure which were 
‘superseded by the Civil Procedure Code, and Mahmood 
J.’s inquiry into the principles of Mohamedan Law was 
‘accepted in the case of Amir Dulhiu v. Baij Nath Singh. 
{8) by a subsequent Bench of the Calcutta High Court. 


(1) (1872) 14 Moo. LA.605. -—_(5 (1864) Marshali’s Reports 614, 


(2) (1887) LL R, 12 Bom. 101, (6) (4878) LL.R. 4 Cal. 142. 
(3) (1895). 1 L.R, 20 Bom. 338, (7) (1885) LL.R. 7 All, 822, 


44) (1918) 1LL.R.'43 Bom. 412. > (8) (1894) LL.R. 21 Cal. 311. 
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- Phe: tages High Court? tet. in. Pathuriinali. ve 
Vittil Ummachabi (1) agreed that’ the: rule governing. 
.the transactions of managing properties of joirtt families. 
of Hindus could not be extended by- analogy to the. case. 
of Mohamedans, thougi they followed Davala’s. case-(2): 
in. holding: that ‘creditors could seek relief against the- 
heirs in possession of the whole estate under Mohamedaits 

-Law. That dictuin again was doubted in. Abdul Mgjeeth 

Khan Sahib’s case (3) in the judgment of Abdur Babine 

J. (page 257 ibid). 
~ The Calcutta High Court has gone. onan 1 alternative 
theory that creditors’ suits against the heirs iti ‘posses- 
sion should be regarded as administration suits binding. 
on all the heirs of a deceased Mohamedan. I-think, it 
is difficult to see how a creditor’s suit for-a. single debt 

-can bé regarded as an administration suit.. It is a suit 

made on behalf of the particular creditor, and ‘not on 

‘behalf of all the creditors and there is in it no prelimi- 
nary decree giving public notice tc all interested in 
it ; nor could it result in the satisfaction of all persons: 
interested and in the final distribution ofthe estate as 
provided in the form of final decree prescribed in Order 
20, rule. 13, of the first schedule to the Civil Procedure _ 
Code. As Hayward J. said in Bhagirthibai’s case (4%, 

there would be nothing to prevent such a suit péing. 

brought, if desired, in the proper form, and ample’ 
remedy for any practical -inconvenience has. already 
been provided by the creditor being able to compel one’ 
of the heirs on the spot to take out letters of adminis- 
tration or, failing that, to take out such letters himself. 

This argument meets the objection raised by the High 
Court of Calcutta in the case of Amir Dulhin’s case (5), 
where it was thought that injustice might be perpetrated 





- (1) (1902) LIER. 26 Mad. 734. (3) (1916) I.L.R. 40 Mad, 243, 
Q (1895) LLR. 20 Bom. 338. (4) (1918) LL.R. 43 Bom. 412. 
~ (5) (1804) LL.R.'21 Cal, 311. 
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“if a’ creditor was to be confined to the recovery : of a 
portion’ of his claim although the assets. may bé wholly: 


in the possession of the ‘defendant, or if. the creditor’s 
relief was to be postponed until the estate had been 
distributed. In the latest case of the Calcutta High © 
Court, Abbus Naskar v. Chairman, District Board, 24 
Parganas (1), the Court has modified its views, aud 
_Jaid down that a creditor's suit cannot be treated as an 


administration suit where some orily. of the heirs are 


sued fer recovery of the entire debt, but only where 
‘some of the heirs are sued as being in possession of the 
whole of the-estate on: behalf of all the heirs. The 
decision, however, does not meet the’ objections urged, 
I'think, with great force, by Mahmood J. in Jafri Begam’s 
case (2) and-by Heaton and Hayward JJ. in Bhagirthibai’s 
case (3) that ‘such a suit cannot be treated as an, 
administration sujt at-all. 
Bhagirthibai v. Roshanbi (3) was followed in 
' Shahasahet’ v. Sadashiv Sapdu (4) and Lala Miya v. 
Manubibi{5). Jafri Regam v. Amit Muhammad Khan 
(2) has been consistently followed in the. Allahabad 
High Court in, for example, Dallu Mal v. Hari Das (6) 


and Ram Charan Lal v. -Hanifa Khatun (7), where it. 
‘was incidentally held that a decree could not be: passed — 


- against one co-heir for the whole debt, but only for a 

part thereof proportionate to the share that he had taken. 
It is a well established rule of Mohamedan Law that on 
the death of the proprietor the property. passes at once 


to his various heirs in their proper shares, and no heir: 


- has anything to do with the share of the other heirs : 
wide Dhanpal sci v. Mt. Fahiman (8). 





(1) (1931) LLAR,59.Cal. 691. (5) (1923) EL 17 Bom. 712, 
(2) (1885) LU.R. 7 All. 822,° (6) (1901), LLR. 23 All. 263. 
(3) (1918) LL.R, 43° Bom. 412;- (7) (1932) LL.R:54 All. 796 


{4).(1918) LL.R, 43 Bom. 575. (8) ALR. (1935) Lah. 203, 
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The judgments: ‘of the’ "Chief Court of Oudh quoted. 
are not very helpful. ‘One judgment cited from an 
unauthorized report was Mt. Kaniz Abbas v. Lala Bala 
Din (1), where it was held, (at page 336), that ‘under 
Mohamedan law suits could be effectually. brought by 
a creditor. against a legal representative of the deceased, 
who is in. actual possession: of the assets, so as to make 
the decree binding on all the legal representatives, 


| including those who were-not parties to the suit.. This: 


case, however, largely depended on the wrong assump- 
tion that Abdur Rabim J.. had decided to this effect in 
Abdul Majeeth’s case (2). In.another case of that 
Court, Amir. Jahan Begam v. Khadim Hysain Khan’ (3) 
it was admitted that a voluntary alienation by the heirs: 


-of a deceased: Mohamedan for the purpose of paying: 
the debts of the deceased is not binding on the heirs. 


It is clear that, unless by operation of some: special. 
principle of Mohamedan law, the Gecree now in:suit: 
could not bind the minor’s interests as she was in no 
way represented. Iam of opinior; too, that it, is cleat’ 
that one heir cannot be representéd by another heir, nor 


‘be bound by a decree against 2hother heir. The heirs. 


take as tenants-in-common, aid each is an independent 
owner of his own share. Nor can the suit be possibly 
regarded as an administration suit which could bind the: 
‘interest of all the heirs. I must, therefore, dissent from. 


‘the decision in Meherunessa v. P. D. C. Pereira (4), and. 


hold that the plaintiff-appellant, Habiba, was not bound. 
‘by the decree now in ,duestion, to which she was not. 


The question then arises whether, if it be held that 
the sale is not binding on Habiba, and if it is.proved, 


‘as must be the case here, that the debts have’been paid 


out of the proceeds of the sale, she ought to be: put: 





~ 4) ATLR.{1925) Oudh, 330. (3) 132.) .Oudh, 75. 
(2) (1916) LL.R. 40 Mad. 243. (4) (1920) 10 L.B.R. 389. 
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‘on terms as a matter’ of equity, "and required to. pay el 
her proportionate share of. thé* debt ‘before she. is HAnins 
granted the’ declaration sought ‘for: See on- this swa rat, 
“Mulla’s “ Principles of Makomeddtt Law ms tenth eggs Mosaty, }. 
page 22. 5 
- It-was held by Mahmood: J. in n Jafri Begam v. Avie 
wMuhaminad “Khan: (1), following : Hamir Singh v. 
Musantmat Zakia (2), that.a decree in a suit for posses- 
sion, by a minor should be contingent on the payment 
by the plaintiff of her share of the debts for the satisfac- 
tion of whigge the sale was effected... The ‘learned Judge 
quoted Story’s ‘ Equity. Jurisprudence ” » where, as ani 
illustration of the maxim: that he who seeks the aid ‘of. 
equity must do. equity, it was said that in many cases 
' where the instrument is ‘declared void by positive law 
or om other principles, Courts of equity. will impos€ 
terms upon the party; if the circumstances of the case- 
‘require. it. This principle was not followed. in Dallu 
“Mall’s case (3), ‘which was a case where the decree- 
holder sought to bring to sale property, and it was held 
that the transferees of the: co- -heirs,. who were not 
impleaded in the suit, were entitled to remain in. 
possession: It is possible that the transferees. could’ 
have been put on terms in that case, ‘but the question. 
was not discussed. The Chief Court of Oudh has taken 
the same view as that taken by the Allahabad High 
Court in Amir Jahan Begam's-. case (4) cited’ above, 
-. which was.a suit for a declaration. 

I can see no valid: distinction | ye a suit for 
possession and a suit for'a declaration'that the plaintiff. . 
is entitled’ to remain in possession and i is unaffected by. 
‘the decree. _ ; 

The objection; however, to enforcing such a. 
principle of equity i in this. province is that it has never 





_(f) (1885) LAR. 7 All; #22 GB) (4902). LL. 23 Al. 263; 
(2) (1875) LLRs 1 AML 5 (4) 132°LC., Oudh, 75," 
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been put in force, to my knowledge, against the legal 
representatives of a deceased Burman Buddhist under 
similar circymstances. The legal representatives of a 


deceased - Burman Buddhist are also co-tenants. in 


common in whom the estate vests at once on the death 
of the owner. This principle of equity was never 


applied in old decisions of this Court, and in recerft 


years the rules of procedure have been sufficiently 
established so as to make the creditor realize that he 
must make all the legal representatives of the deceased 
parties to a suit against the estate. I do not think the 
rule could be applied to Mohamedans i in this province, 
(following similar rules applied to Mohamedans in other’ 
provinces), when it is not so ‘applied by the Courts in 


the vast majority of such cases that come before them, 


which: are cases relating to the estates of Burmese, 


Buddhists. 


- The result is that the decree of the lower appellate 
Court willbe reversed, and the decree of the trial 
Court restored, slowing the declaration sought for, 
with costs in all Courts. 
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‘CIVIL REVISION. 
Before Mr. Justice Mya Bu, and Mr. Justice Mackney,. 


MA SAW YIN AND OTHERS or 
. De SESS 
S.P.K.A.AM. FIRM.* Jan, 21. 


Pauher sut—Rejection of application for leave to sucin forma pauperis—Termi-. 
tation of proccedings— Application to pay court-fees after rejection of petition 
. Fresh suit ‘barred by limitation—Civil ProcedureCode (Act V of 1908), 
8, 149—Limitation Act IX of 1908), s. 3, Explanation. 
Under Order 33 of the Civil Procedure Code, as originally enacted, = es 
‘the application for-Jeave to sue as a ‘pauper is rejected the proceedings before 
the Court are completely terminated. The plaint falls with the application for 
* leave to’sue,.and the only recourse of the applicant in such an event is to find 
the court-fees.and institute the srit in the ordinary way. When. that is done 
6. 149 of the Civil Procedure ‘Code cannot be invoked-so as to enablé the. Court. 
{6 deom the-sult to-have been instituted at the time the application for leave to 
10-88 A-pauper. was made, inasmuch. as the two proceedizigs are entirely 
Aletinet and thé one is commenced after the termination of the other. ; 
Bauk of Bihar, Ltd, v. Sri Thakur Rainchanderji Maharaj, 1LLR.9 Pat, 
4395 Skinuer'v. Orde; 1.L:R. 2 All. 241, distinguished. 
Jagadecshwaree v. Tinkarké Bibi, VLR. 62 Cal. 71 1, dissented from: 


G. R. Rajagopaul for the applicants. O. 33, r. 2 of 
the Civil Procedure-Code requires that. every application, 
to. sue as a pauper shall contain the particulars ‘required 

“in, regard ‘to plaints, so. that. the application. to sue in. 

forma: pauperis really consists of a plaint to which is. 
-added a prayer to be allowed to sue as_a pauper. The 
dismissal of the application to sue as a pauper does not 
“terminate the proceedings, and the Court may, in the 
exercise of its discretion under.s. 149 of the Code, allow 
the applicant to pay the necessary court-feé - and: 
continue the suit as from the date of the original. 

petition, The Court may exercise its discretion under 

this section even if the claim be barred by limitation at. 
the time. the court-fee i is allowed ‘to be paid. 





— * Civil Revision No, 331 of:1936 from the order of thé District Comtt. ‘of 
Myaungmya in Civil Misc. No. 3 of 1935. : 
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There is direct authority for this proposition in 


Ma Saw vw Jagadeeshwaree Debee v. Tinkarhi Bibi (1) and-Bank of 
s.pKaam, Bihar, Ltd. v. Sri Thakur Ramchanderji Maharaj (2) 


FIRM. 


_which purported to follow the decision of the Judicial. 


Committee in Skinner v. Orde (3). See also Balaguru 
Naidu v. Muthuratuam Aiyar (4). The decisions 
relied upon by the- District Judge have either be&n 


‘overruled or dissented from in the Calcutta case above 
-cited, and therefore in holding that he had no jurisdic- 
tion to entertain the applicants’ petition he had failed 


to exercise a jurisdiction vested in him. See see 
Sook Lal v. Dal Chand4S}. a a 
» Order.33 has now been recast by fire: High Court, 


and sub-tule 4 of-cule 4 ‘suggests that the Court hoe 
- power to-admit the. plaint when dismissing the. pauper 


application.- The present application, however, - is’ 
governed by the old rules, and,. as pointed: out in the 


‘Patna case, O. 33, 1.15, has not the effect of terminating. . 


the proceedings ;. -that rule metely makes a second 
pauper application incompetent. Cases relating to . 


pauper aeae stand on a different footing. 


Venkatram for the respondent. - per 33, t; 15, shows. . 


-what happens’ when a pauper application is. dismissed. 
A fresh application is barred, but the applicant can 


bring a néw suit with proper court-fee. - That is to say 


the old proceedings have-definitely terminated. Skinner 


v. Orde has no application because in that case the: 
proceeding shad not terminated at the time the court-fee: 


. was allowed to be paid, 


“MACENEY, J.—The ‘three applicants in this case: 
originally filed their suit in the District Court ‘of 





(1) LER. 62 Cal. 711. (3) 61.A.126. 
(2) LLL.R.9 Pat. 439, (4) 46 M.LJ. 254. 
z 45) LLR. 1 Ran, 196. 
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-Myaungmya but it was found that they had not paid 
the requisite court-fees. Being unable, so. they say, 
to find the money for the payment of these fees they 
applied for leave to sue as paupérs. This application 
-was filed “in the District Court on the 6th February 
1935, On the 20th May 1935, the application was 
dismissed. It may be remarked that by this date the suit 
on tlre cause of action alleged by the applicants was 
already barred by the law of limiiation. Against the 
_ otder of the District Court dismissing their application 
“they applied to this Court in revision. The application 
was dealt with in Civil Revision No. 218 of. 1935. By 
an order of this Court the order of the District Court 


_ of Myaungmya was set aside and it was directed to allow 


‘the necessary amendment to the application and. ‘to 
proceed with it on its merits.. In pursuance. of this 
order the District Court reheard the. application but 


again dismissed it by its order dated the 13th January 


1936. Again the applicants applied to: this Court in 
revision on the 8th April 1936 but their application was 
dismissed in Civil Revision No. 132 of 1936 on the 5th 
May 1936, In the order of this Court it was remarked ; me 


“Upon ‘the merits of the case this applicati=1 n ean! be 
sustained, but Mr. Rajagopaul states that his object: in‘ coming to 
this Court is-to get an opportunity of paying in the necessary 
amount of court-fees upon the proposed plaint that was filed with 
his criginal application for leave to sue informa pauperis. AS 
regards this matter there has been no order of the trial Court 
which can be the subject of revision by this Court.” 


The application was accordingly dismissed. 


The applicants then returned to the District Court 
and ou the 19th June 1936 they filed an application in 
which they prayed that they might be allowed to pay 


the requisite court-fees on their petition’ and to be 


_ permitted to prosecute and continue the -suit further. 
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They ‘explained that after long and arduous attempts — 


Max Saw Yaw they had found out a friend who had agreed to advance 
spxaam. funds for the payment of the court-fees. They asked 


FIRM, 


um the Court to exercise its discretion under section 149 of 
MACENEY, J. 


the Code of Civil Procedure, or, alternatively, under 
section 151 of the Code of Civil Procedure. The learned 


‘District Judge by an-order dated the 17th August 1986 


declined. to accede to this prayer. He considered 
various rulings of reported cases and came to the conclu- 


‘ sion that the applicants’ petition to swe as paupers 
‘having ‘been disposed of there was no proceeding 
‘pending which could.be continued by the payment of 


court-fees. He further refused to -have recourse -to 
section 151 of the Code of. Civil Procedure on the 


ground that it cannot be invoked for the purpose of 


controverting the e&tablished law. 
It may ‘be remarked that the. teats are now 
prevented from filing a suit on the original cause of 


action as that suit would be barred by the law of 
“ Jimitation. 


_ Against: the decision of the ‘District: Court the 
applicants have now applied to this Court in revision. 
It is now contended that the Court has sufficient ground 


--fo-act under section 149. of the Code of Civil Procedure. 
. The view which is put forward for acceptance is that 


the original. application to sue in forma pauperis was in 
reality a plaint to which was added a prayer that the 


' applicants might be exempted from paying the court- 


fees. The rejection ofthis portion of the plaint does 


- not:imply the rejection of the whole plaint‘and it i is, 


therefore, still before the Court even when the Court 
has passed an order rejecting the prayer for leave to sue: 
in forma pauperis. The proceedings, therefore, are not 
terminated but are merely at the stage that one prayer 
‘in the plaint has been rejected but the rest of the plaint 
has not yet been considered. Consequently section 149 
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of the. Code of Civil Procedure can: be applied and the 1987 
‘Court in its discretion. may allow the applicants to pay Ma Sasi yin 
the court-fees due. Upon such payment the: plaint SPE bok. M. 
would have the same force and effect as if the court-fee  —__— 
had. been paid in the first instance and thus. the MACKNEY i 
applicants would escape the law of limitation. 

It may be. remarked that Order XXXII of the Code 
of Civil Procedure has by notification which came into 
force on the 18th December 1935 been re-modelled by 
- this Court and the provisions as now in forcé are some- 
what different from those which were in force at the 
time this application was filed, namely, on the 6th 
February 1935. Under the present rule 2 , sub- rule (1), 


‘A plaintiff may obtain leave to. sue as a pauper by presenting 
_ his plaint with a petition signed and verified in. the mannér 
-preacribed for the signing and verification of plaints: stating: (i) 
that the plaintiff is a pauper and that all the ‘property of the 
plaintiff consists of the items set out and valued in the schedule. 
to the petition, (ii) that the plaintiff has not within two months | 
next before the presentation of the. petition ‘disposed of any 
pr ‘operty fraddulently or in order to enable him to plead pauperism;. 
" and (iii). that the plaintiff has not entered into any agreement 
"with any pet'son whereby. such: person has or’ will have an. interest 
in- the proceeds of the suit.” 


Sub-section (2) reads : 


“The. plaint and petition shall-be presented by tne piamntiff in 
person unless he is exempted from appearing in. Court, in which 
event the petition may be presented by an authorized agent who- 
can answer all questions relating to the application.” oe 4 


Under rule 3 the Court shall reject the petition 
summarily in certain cases. Under rule 4 if the petition 
is not so tejected the Court shall fix a day in order to 
give-the parties an opportunity to produce. evidence in 
proof or disproof of the statement made in the petition. 
After hearing the evidence the Court shall make an 
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order allowing or rejecting the: petition. -Sub-rule (4) 
of rule 4 reads : ; 


“Subject to'any amendment which the Court may allow the 
petition shall be rejected under this rule if the Court is not 
satisfied of the truth of any of the statements made in the petition ; 


‘provided that the Court may admit the plaint on payment of the 


ee due thereon. a 


As now worded, it would appear from the wording of the 
Order that the plaint which the applicants for leave. to 
sue as paupérs are required to present to the Court is © 
merely a document to be presented with’ the petition 
for leave to sue as paupers, a document -which has to be 
referred to in considering whether the petition is to be 
accepted or not. It would appear that at no time - 
is this document. before: the - Court as. a plaint until - 
the petition has been allowed. The cases to which 
learned counsel for the applicants has referred us are 
casés under Order XXXIII as originally enacted and I 
do not think they would be applicable to Order XXXIII 
as at present in force in this Province. Nevertheless, 
imasmuch as the. application by the present petitioners. 


“was filed onthe date when the old Order XXXIII was 


in force in this Province, we may put the applicants’ 
case at its best by dealing with;it as one made under 
the old Order. | 

ee Jagadeeshwaree Debee v. Tinkarhi Bibi (1). 
iemots was miade to the decision of their Lordships. 
of the Judicial Committée of the-Privy Council in the 
case of Skinner v. Orde{2). The learned Judges state 


“In our judgment, the position must be recognised as settled 
by the pronouncement of their Lordships of the Judicial Committée 
of the Privy Council in the case of Skinner v. Orde (2), that the 
document mentioned as an application for permission to sue as 
a pauper in Order XXX, rule’ 2 of the Code of. Civil Procedure, 





41) (1935) LLR. 62 Cal-711, (2) (1879) LL.R. 2 All. 241, . 
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which. contains all the particulars that the law requires to be 
given in.a plaint and in addition a prayer that the plaintiff might 
be allowed to sue as a paupew is a plaint required to*be filed in a 
suit, and the refusal by the Court to grant the prayer of the 
plaintiff to sue as a pauper, and’ termination of the proceedings 


in the matter of granting or refusing jeave to sue as a pauper, - 


does not amount to rejection of plaint, so far as the plaintiff was 
concerned, -1f:the position under the law is, as it must be held 


to be the case, that the plaint was befcré the Court, and it was, 


at document, on which proper court-fees had not. been paid by 
. Virtue of a refusal of the prayer of the plaintiff to sue a$ a pauper, 


the provigions of section 149 of the Code of Civil Procedure: 


could come to the assistance of the plaintiff.” 


The learned Judges then referred. with approval to 


the case of Bank of Bihar, Limited v. Sri Thakur Ram-. 


chanderji Maharaj (1). ..1 shall refer to this case later. 
Order 33 of the. Code of Civil . Procedure as 
‘originally i in force laid down (see rule 2): 


“ Ievery application for permission {o sue asa pauper shall 


«contain the particulars required i in regard to plaints in suits: a 
schedule. of any movable or immovable property belonging to.the 
‘applicant, with the estimated value thereof, shall be annexed 
thereto; and it shall be- signed and verified ‘in the manner 
-evescribed for the signing and verification of pleadings.” 


And rule 15 reads : 
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“An order refusing to allow the applicant to sue as a pauper - 


‘shall be a bar to any subsequent application of the like nature by 
him in respect of the same right to sue; but the applicant shall 
be at liberty to institute a suit in the ordinary manner in réspect 
of such right, provided that he first pays the costs (if any) incurred. 
‘by the Government and by the SppeRt: party in opposing his 
application for leave to sue as a pauper.” : : 


It dues not appear to me from the ome of ‘these 


rules that it is correct to hold that on the rejection of 
the application to sue as a pauper the application shall 
be regarded as a plaint still before the Court so that 
<. ~ (i) (1929) LR. 9 Pat, 439. 
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section 149 of the Code of Civil Procedure could be 
applied. In the ordinary cases, when the application 
for leave to sue asa ‘pauper is ejected, the proceedings. 
before. the Court are terminated completely. The 
plaint could: only be considered’ as a plaint if the 


_ application for leave is.allowed. On the failure of the 
application for leave the document cannot be consé- 


dered any further. by the Court. With great respect to 


‘the learned Judges who decided the case of Jaga- 


deeshwaree Debee v. Tinkarhi Bibi (1), it appears tome 
that they misapplied-the pronouncement-of the Judicial 
Committee of the Privy’ Council in Skinner v. Orde (2).. 
In that case, at the time that the application for leave 
to’ sue in, Soenin ‘pauperis was being considered the 


‘applicant paid the court-fees and ‘desired the Court to 


try his application as a plaint filed on the date on 
which-his application had. been originally filed. The 
proceedings with regard to his petition for leave to sue - 
were still pending one. the Court. Their Lordships. 


-remarked : 


mt The intention of the statute evicently was that unless the 
petition was rejected, as it contained all the materials of the plaint, 
it should operate as a . Plaint without the necessity of filing a new 
one,” 


They then polite & out 


#8 In this. ‘case the petition is filed, and proceedings are taken: 


to. inquire into the pauperism, which are delayed. by various. 
orders of the Court, after the plaintiff had been already bandied 


- about from one:Court to another until a very ‘considerable. period 


‘of time has elapsed. . Then, pending that inquiry, the plaintiff by 


paying the amount of stamp fees into Court admits that he is no: 


. longer desirous to sue as a pauper, and gives up so: much. of the 


prayer of his petition as asks to be allowed.to sue, but.no.more.” 


it appears perfectly: clear to me that-their Lordships” 
remarks can be applied only to a case.where the ‘peti- 


(1) (1935) LL.R. 62 Cal. 711. (2) (1879) LLB. 2 All. 241, 


1937] | RANGOON LAW REPORTS.- 


tion for leave to sue is still pending before the Court 


339. 


1937 


and, indeed, their Lordships have been, particularly Ma Saw ¥in 
careful to explain that their remarks apply to. such a SPKAAM, 


case and not to a-case where the petition has been 
rejected. It. appears to me, therefore, that there. is no 
justification for the conclusion drawn by the learned 


Judges who decided the Calcutta case that the réfusal 


by the Court to grant the prayer of the plaintiff to sue 
-aS a pauper and the termination of the proceedings. in 
the matter to sue as a pauper does not amount to 
rejection of the plaint. Certainly there is no authority 
for such a proposition in the case of Skinner'v Orde (1). 
In the case of Bank of Bihar, Limited v. Sri Thakur 
Ramchanderji Maharaj {2) the facts are slightly 
different from those which we have before us.in the 
present case. There the application to sue in forma 


' pauperis was refused but the Court-by the same order . 


allowed the applicant to proceed: with the suit on 


payment of the court-fees by adate fixed. The court- 


. fee was paid before that date. It was contended that 
the suit was barred on the date the court-fee was paid 
_. and that the order of the Court allowing: the applicant 
to proceed with the ‘case on a Go) of the i cia 
was one without jurisdiction. _. 
in the case before us, no Spoticaicn to pay. the 
court-fee was made to the Court at the time the petition 
for leave to sue as.a pauper was-rejected. Whether 
that would make any difference it is not necessary for 
me to decide in the present case. It would seem, 
however, that as the Court by its very order retained 
the document before it the proceedings were not entirely 
terminated, and section 149 of the Code of Civil 
Procedure would be applicable. As I have remarked, 
however, such is not the case in the present case and 





(1) (1879) LER. 2 Al. 241, (2) (1929) LL.R.9 Pat, 439, 
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the decision in the Patna. case cannot be taken as 


Ma Saw yin authority to guide us in the present case. It may be 
SPKAAM, noted, however, that the learned Judges of the Patna 


. FIRM, 


Macuney, J 


High Court also seem to have failed to stress the 


important condition which appears’ in the case of . 
Skimner v.- Orde (1), namely, that the proceedings 
should be still pending-before it can’ be allowed thats 
the petition. for leave to sue asa pauper is still kefore 


the Court as a plaint. 


-In the course of-argument we have. béen referred 
to the explanation, to section 3 of the Indian Limitation 
Act, the relevant portion, of which reads: 


“A suit is instituted ; ;.in the case of a pauper when his appli- 
cation for leave ‘to: sue as @ pauper is. made.” 


But’ this cannot mean that when the applieation for 


leave to sue as a pauper is rejected the. suit is still con- 
tinuing before the Court so that the: ‘provisions -of .sec- 
tion 149 of the Code of. Civil Procedure could be 


applied. It. appears. to me. that by the rejection of the 
application for leave to-sue the proceedings before the 
Court are completely. terminated. The plaint falls with | 


the application for leave to sue, and the only recourse _ 
of the applicant in such an event is to find the court- 
fees and institute the suit in the ordinary way.. When 
that is done, section 149 of the Code of Civil Procedure 
cannot be invoked so as to enable the Court to deem 
the suit to have been instituted at the time the appli-— 
cation for leave-to sue as a pauper was made, inasmuch 
as the two proceedings are entirely distinct and the one 


is commenced after the termination of the other. - In 


the present case the application cannot be considered. 
to be made a stage of the proceedings instituted on the — 


filing of the application. for leave to sue as a pauper. 
Even if that application be corisidered to 0 be a plaint, it 


(1) (1879) LR. 2 All, 241. 
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has been befinaes admission. on. the rejection | ‘of the 
prayer. for leave to sue as: a pauper, and ‘is no a nee 
before the Court. eS 

* For these reasons T am ia ihe: opinion that the 
learned District Judge was right in holding that he had 
no jurisdiction to accede to the prayer of the. appli- 
cations. © This application mae be dismissed with costs 
. five gold’ mohurs. 
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‘Mya Bu, J.—The question that falls a age | 


nation is whether a Court after having rejected an appli- 


cation for leave to sue in forma; pauperis has jurisdiction — 
‘to exercise its discretion under séction 149 of the Civil . 


“Procedure Code on a subsequent application by the 
_ petitioner: to “allow him:to pay court- fees’ sper the 
proposed @laint. 

Lhe petitioner filed his. application for leave to, sue 
in forma pauperis within the time prescribed by the 
Indian Limitation Act for the institution of a suit of the 

“nature which he-proposed to file. “The application was 
pending for some months and when the order rejecting 
the application’ was passed the period of limitation for 

- such a suit had expired. The petitioner ‘did not make 

‘his application for permission to pay the Court-fees on 
the proposed plaint which he.had embodied in’ his 
application as required by rule 2, as was ‘then in force, 
of Order XXXIII, Civil- Preckdnve Code: When: tlie 
Court passed an order rejecting his application he came 


+ to this Court to have that order revised, and only upon — 


failure to have that order revised. upon ‘the merits he 


went to the District Court and applied for. pertnission: 
to pay the requisite court-fees _upon the proposed 


piaint. 
The rulings i in Bank of Bihar;Limited v. Sri Thakur 
Ramchanderji Maharaj (1) and Sh stitches ee Debee 





nee’ 


(4) (1929) ILR. 9 Pat,. 439. 
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v. Tinkarhi Bibi (1) have been placed before us in 
support of the contention that the District Court had 
jurisdiction to grant the petitioners’ application for per- 


mission to pay the court-fees on the proposed plaint, in 


spite of the fact that the application was made after the’ 


.tejection of the application for leave to sue in forma 


pauperis. If these two rulings lay.down the correct. 
law on the point, the District Court must be held to 
have erred in coming to the conclusion that. inasmuch - 


_as the application for leave to sue in forma pauperis 


had been rejected before the making of the application 
for permission to pay thé court-fees upon the proposed: 
plaint, the Court had no power to grant the: latter 
application: under section 149 of the Civil ‘Procedure. 
Code.. These rulings purported to follow the ruling of 
the Judicial Committee in Skinner v. Orde'(2). : 
‘A notéworthy featuré of Skinner’s case is that the - 
application for permission to pay ‘the court-fees on :the . 
proposed plaint was made and granted before’ thé © 
application for leave to sue in forma shckabede was 
finally disposed of, and their Lordships observed : 


ae The Act nrovidés what shall happen if the ‘prayer of the 


- petition’ is granted, by section 308. It also provides by section 
‘310 what shall be the effect of a rejection of the petition. But 


this case is one which the statute has not in terms provided for. 
‘The-intention of the statute evidently was that unless the petition 
was rejected, as it contained all the materials. of the plaint, it 


-should operate asa plaint without the necessity of filing.a new one.” 


Skinner's case was decided. in 1879. when the Civil- 


Procedure Code in force did not have a spécific provi- ~ 
sion similar to that of section 149 of the Civil. Proce- 
dure Code of 1908, and it seems’ to me that when 
section 149 was drawn up the passage . 

“The intention of ‘the statute evidently was that unless the 
petition was rejected, as it contained all the materials’ of the 


" (1) (1935) LL. 62 Cal711, (2) (1879) 6 1.A;126 ; LL.R.2 All 241, 
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plaint, it should operdi asa plait without the necessity of filing. 


a. sae one ’ 


was’ given its due weight by the employment of the 
phrase “at any stage ” in the first part of the section. 
If it was intended to. permit - ‘the petitioner to make a 
vilid application at any time either before or after the 
rejection of the application to sue in forma pauperis the 
employment of this phrase would be absolutely out of 
-place. The-only reasonable construction to be placed 
on this ‘phrase is that the application for permission to 
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pay court-feés on the proposed plaint either embodied.in. 


“or annexed to the application for. leave to sue in forma 


pauperis must be made before the order rejecting the a 


latter is made finally. 


In my @inion with all nay to the learned Judges 


who decided the cases of Bank of Bihar, Limited (1) 
and Jagadeeshwar ee Debce. (2), the significance of this 
phrase was over-looked in those. cases. The plaint 
which is either incorporated in or annexed to. the 


petition cannot possibly be considered. to have subsisted 


after the petition is rejected. © 


A petitioner in an: ‘application for. _ to sue: 77. 


forma pauperis desiring to take advantage: ‘of the ‘provi- 


sions of section 149 must in my opiiiion. make his © 


application for permission to pay the court-fees on the 
proposed plaint or for'a grant of time for such payment 
before’ his application for leave to-sue in forma pauperis 
is finally rejected. - In‘ practice, . -when. the Court 
‘pronounces its decision to be followed ‘by.an’ order 


rejecting the application, an application’ for’ permission : 
to pay the court-fees on the proposed ee can be. 


made either orally or.in writing, 
For these reasons I agree’ in the. order proposed by 
my learned brother. - ; 
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CIVIL REVISION. 
Before Mr, Justice Mya Bu, and Mr. J ustice Mackney. 


THE SECRETARY OF STATE. FOR INDIA 
- vw. : 
MA NYEIN ME AND OTHERS.* 


Crown débls—P riority—Moneys in custody of civil Goncbndk ane Secres 
-holders—Crowtt’ Ss prior claim for arrears o f income-tax—Income-tax Act 
(XI cf 1922), s.46 (2)—Lower Burma Land and Revenue Act (II of 1876); 

. 8, 5—Poweérs of the Collector—Civil Procedure Code (Act Vv J ik . 
“Ss. 73—Limitation of Crown’s prerogative. ; 


The combined effect of s. 46 (2). of the Income-tax ee and s. 45 of the a 


- Lower Burma Land and Revenue ‘Act i is that on receipt of the. certificate of the “ 


Income-tax officer, the Collector, i in proceeding to realize the ‘arrears, exercises’ 
ali the powers. conferred on, and has to conform to all rules of procedure . 


_prescribed ‘for a Court. executing a decree by the Code of Civil Procedure, and © 


it is-not intended-that the’ Collector should regard himself as a “Revenue’ Officer _ 
in whose favour a decreé for. money has been passed against: the defaulter and 
be obliged to institute pencremngs for realization before: another, Revenue 


‘Officer. a 


A Township Officer, at the ‘asta of: the Coliector, attached: pone : 
moveable propérty of a person in réspect of arrears of income-tax which was 
under attachment and in the custody of a civil Court. By some mistake the 
Township Officer obtained possession’ of the property and sold-it, The salé 
proceeds: were “however refunded to the civil Court, There were other 
creditors ofthe defaulter who had aitached:the property: or eeennee the sale 


“proceeds before they were received by. the civil Court. 


The Collector in forwarding the amount to. the civil -Court nee a letter 
claiming the sale proceeds to satisfy’ el sae of insome-tax ‘or in the. : 
alternative a rateable’ distribution. : . 

Held that whatever defect there might iis een t in ‘the procedure ‘adopted 
py the Collector in* claiming the money, the original attachment by the 
‘Township Officer was, in'virtue of the powers contained in the above Acts, 
valid and subsisting, and the Crown’s claim to priority in respect of income-tax . 
arrears prevailed over. other. creditors of equal degree. S. 73 of: the Civil . 
Procedure Code applied to civil Courts only and the Collector-could not: claim ' 
tateable distribution with the other creditors.- Secretary of. State for India Vs 


The Bombay Landitig and Shipping Co., 5 Bom. H.C. Rep. 23; followed. 


_ Commissioners of T axation, N.S. Wales v. . Palmer, (1907) Ap. Ca. 1795 Judah v. 
Secretary of State for India, 1.L.R, 12 Cal. 445 ; Soniram Rameshur v. Mary 
Pinto, I.L.R,.11 Ran. 467, referredto.. | . 

The fact that certain Acts of the Legislature specifically. sek out the peiotity 
of Crown debts in circumstances arising under those Acts does not affect the 


rete rei : 


* Civil. Revision ‘No, 323 of 1936 from the order of . the District Court of 
Thatbn in Civil Execution Case No. 5 of 1936, 
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general right of priority which the Crown- enjoys in other- cases, Express 
words or necessary implication is required to affect the prerogative of the 


Crown in a municipal statute. ; 
British Coat Corporation v, The King, (1935) A.C. 500, referred to. 


Tun Byu (Assistant Government Advocate) for the 
Crown. The Crown is entitled to priority over all 
ordinary creditors. This prerogative of the Crown is 
_recogaized in India. Soniram v. Mary Pinto (1); 
Gavanoda vy. Butto (2); Bank of Upper India v. The 
Administrator-Gencral of Bengal (3) ; Secretary of State 
. for India v. The Bombay Landing and Shipping Co. (4) ; 
Gaupat'v, Collector of Kanara (5); Gulzari Lal v. 
Collector of Bareitly (6) ; In re Henley & Co. (7) ; Com- 
missioners of Taxation, N.S, Wales v. Palmer (8) ; The 
King v. Edward Wells & John Allnutt (9); Eggar’s 
jaws of India, Parts 22-24; Government of india bias, 
"$8. 20, 23. 
' There is no special procedure prescribed by which 
the claim to priority can be made. But the general 
rule of law is that the Crown is not affected by any 
statute unless expressly mentioned in it. In-the matter 
"of the West. Laikdih Coal Co., Lid. (10)., One cannot 
import the procedure relating to execution and 
attachment into a claim by the Crown for: priority. 
Sonirantv. Mary Pinto expressly decided this point, and 
this decision applies to this case. . The Deputy Commis- 

' sioner of Police, Madras v. Vedantam (11) and 
Gayanoda v. Butto suggest that a mere application to 
the Court for payment of the money due to the Crown 
is sufficient: In Panna Lal v. Collector of — 
(12).the: Crown was not represented. 





Wh, LLR. 11 Ran. 467. (2) (1878) 9 Ch.D. 469, 
(2) LER. 33 Cal, 1040. (8) (1907; A.C. 179. 

(3) LL.B, 45°€al. 653. (9}- (1812). 16 “ast, 279. 
(4) 5 Bom: H.C.R. 23. {10} LLL.R. 53 Cal. 328, 
(5) ELLA. 1 Bom. 7. (11) EL.R. 59 Mad. 428. 
(GLA. 1 AM. 590. (12) L:L.R. 8 Ran. 294. 
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The: revenue proceeding which was taken out. for: 
the recovery of income-tax was still pending when the 
Collector put in a claim for prior payment in the Court 


‘of the District Judge, and.the District Judge had the 


proceeding before him when he passed the order 
disallowing the Crown's claim to priority. The fact that 
other creditors had attached the property before the 
Collector made his application is not relevant, because 


"the attachment does not create a charge or lien on the 


property. See The Deputy Commissioner’ of: Police, 
Madras v. Vedantam (1). . 


 K.C, Sanyal for respondents 1 to 4. The ‘case -is 


governed by the decision in Panna Lal. Jagannath v. 


Coliector of Mandalay (24, If it isa decree there must 
be a regular application by the Collector under.s. 73 of. 
the Civil Procedure Code. A mere letter is not sufficient. 


. But under s: 46 (2) of the Income-tax Act and s. 45 


of the Lower Burma Land and Revenue Act the order of 
the Collector is executable as if it were a decree; that 
is to say the order in this case is not a decree. - S. 73 of 
the Civil Precedure Code has therefore no application. 
Further the property was seized by a decree-holder by. 
attachment. The Township Officer took away the 
property from the hands of the bailiff for arrears of 
income-tax. The action of the Township Officer was 
held to be illegal and the money realized by the illegal 
sale by the Township Officer was ordered to be returned . 
to the Township Judge. The money so returned was 
the proceeds of the property attached by the dectee- 


holder an so it was no longer the judgment-debtor’s 


money, but money to the credit of the decree-holder. 
The Collector cannot ciaim it for arrears. of income-tax 
due by the judgment-debtor. 





_() LL.R. 59 Mad. 1, 428, : {2) IL-R. 8 Ran. 294. 
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P. K. Basu for the 5th respondent. Crown debts iri 


England have priority under the common law, but, in’ 


India and Burma, from the earliest times this prero- 
gative of the Crown, even if it were applicable, has been 


abrogatcd, ‘fhe reason is historical. India and Burma. 


were governed. in the beginning not by the Crown 
directly but by the East India Company, a Corporation 


with Iimited powers of sovereignty, and treated as a. 
subject by the Courts. When the Crown took over. 


the government it placed itself in the same. position as 
the East India Company so far as civil rights of subjects 
~were concerned. See s. 65 of the Government of 
India Act, 1858, and s. 32 of the 1919 Act. The 
‘Secretary of State, through whom the government of 


India was to be carried on, was created a body 


‘corporate for the purpose of suing and being sued. 
There is a fundamental difference between the legal 
position of the Secretary of State for India and the 


‘Crown in England. In England the Crown cannot sue’ 


or be sued ; the remedy is by petition of right. That 
remedy is canine only to contracts, and for torts there 


‘is no remedy. But in India the Secretary+of State can. 


“ibe sued in tort also. Peninsular and Oriental Co. x. 


Secretary of State (1). This case was approved. by the: 
‘Privy Council in Moment’s case (2), This shows that 


the Secretary of State has no prerogatives like the Crown 


in England. The term ‘Crown debt” here is a- 


misnomer. It is a debt due to the Secretary of State, 
a body corporate. This position has not always been 
appreciated, 

This is further exeinplifed by the ened of legis- 
lation in India and Burma. In the Income-tax Act, 
XXXII of 1860, passed two years after the Government 
of India Act, 1858, s. 158 gave priority to the Crown 





(1) 55 Bom. H.C.R. App. 1, (2) 7 L.B-R. 10. 
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‘ only when the claim arose out of:a particular. property, 
and even that priority was restricted. only to such 


property. By section 186 it was expressly enacted that: 
the right could not be otherwise exercised.. This: 
principle has been accepted’ and acted. upon in later- 
statutes. In all other cases the Crown is in the position: 
of an ordinary litigant. See the Income-tax Act of 1922°. 

s. 46 (2),. Burma Forest Act, The Rangoon Develop- 


‘ment Trust Act and the Excise Act. 


In Secretary of State for India v. The Bombay: 
Landing and Shipping Co. (1) priority was. given to the: 
Crown in the liquidation of a company. That was: 
because the Supreme Court of Bombay _ ‘had to: . 
administer the same law and equity” as: is administered: 


in the English High Court, and English law gave: 


preference to Crown debts in liquidation cases.: This: 
right has been preserved by clause 19 of the Letters: 
Patent. This-law is not applicable in the districts. In: 
the Companies Act and the Insolvency Acts Crown 
debts have priority over ordinary creditors, but they are: 
placed on the same footing by these Acts as debts due to: 
local bodies and other preferential debts. See s. 230 (1): 
of-the Companies Act, s. 61 of the Provincial Insolvency 
Act, and s. 49 of the Presidency-Towns Insolvency Act.. 
If it were the general law that Crown. debts have: 
priority these provisions would be - unnecessary. 
Commissioners of Taxation, N.S. Wales v. Palmer (2) is. 
no authority in India because the N.S. Wales: 
Bankruptcy Act specifically gave the Crown priority. 
Judah v. Secretary of State for India {3) was'a case 
in which he point for decision was whether the debt. 
due: to Government was a Crown debt, “a debt due to: 
our Sovereign Lady. the Queen.” It was held -that it 
was so. The Bankruptcy Act (11 & 12 Vic. ¢. 21, s. 62}: ‘ 


a 5 Bom. H.C.R. 23. ; " (2) (1907) A.C. 179.. ~ 
(3) 1.L.R- 12 Cal. 445. ; 
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provided that Crown debts will have priority ; there 
was no question as to the general right of priority 


before the Court. In Soniram v. Pinto (1) there was a 


‘consent application. Further the decision can be. 
supported by clause 20 of the Letters Patent which 
makes the English law applicable on the Original Side 
af the High Court. The question of priority was not 
‘considered. The decision in Gazpat v. Collector of 
Kanara (2) was given at the time when Order 33, r. 10 
of the Civil Procedure Code did not exist. ‘The same 
argument applies to Gulzari Lal v. Collector of Bareilly 
(3) and Ram Das v. Secretary of State (4). In 
Gayanoda vy. Butto (5) the money realized by the 
decrec-holder was by execution of the decree and 
Government had a first charge over the decree. Except 
on that basis the decision cannot be supported. because 
the sale proceeds did not belong to the jadgment- 
slebtor but to the decree-holder. . 

' In Ramachandra v. Pitchaikanni (6) the learned 
Judges stated “we hesitate to import into places outside 
‘the presidency-towns the doctrine of the common law. 
of England relating to Crown-debts.”’ 


Macknry, J.—This is an application to review the 
order of the learned District Judge of Thatén in Civil 
Execution case No. 5 of 1936, wherein he made a 
rateable distribution of certain assets at the disposal ef 
the Court between certain parties, but rejected the 
claim made by the Collector of Thatén on behalf of the 
Secretary of State for India in Council to the whole or 
part of the said assets. ‘ 

~ In order to reduce the complexity of the €ase it will 
be necessary to set out its history and.to construe the 





(1) LLB. 11 Ran. 467, (4) LR. 18 At419, 
(2) LLR.1Bom.7.° . (5). LL.R. 33 Cal. 1040, 
(3) LEAR. 1 All. 596. (6) LL.R. 7 Mad. 434,436, 
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legal position of the parties. In Civil Execution case 
No. 152 of 1935 of the Township Court of Thatén, the 
fifth respondent, A.R.N.A.R. Karuppan — Chettyar, 
sought to execute his decree against one Ma Fati. In 
pursuance thereof,’ certain moveable property said to 


‘belong to Ma Fati was attached, and the same 


apparently came into the custody of the Court. On the 


18th May, 1935, the Collector of Thatén received a 


certifitate under section 46 (2) of the Indian Income-tax 
Act, 1922, from the Income-tax Officer, Thatén, 
certifying that a sum of money was due from Ma Fatt 
in respect of arrears of income-tax and requésting the ~ 
Collector to take steps. to recover the same as if it were: 
an arrear ,of land revenue. The. Township Officer, 


‘Thatén, was directed to take steps to recover the amount.. 


In due course the. Towiship Officer issued a warrant of — 


attachment of the property which had ‘already been: 


attached by the Township Court and was in its custody. 
By some mistake. the Township Officer obtained 
possession. of the property and sold it. He then 
reported his proceedings to the Collector of Thaton. | 
A third party put ina claim for the property, and this. 

claim was heard in appeal by the Commissioner of the 
Tenasserim Division. The Commissioner came to the: 
conclusion that the sale of the property by the Township 
Officer of Thatén was invalid and must be set aside. 
The Deputy Commissioner was directed to apply to the . 
Income-tax Department, to whom apparently the 
proceeds of the sale had already been paid, for refund 
‘of the sale-proceeds. The money was then to be made 
over to the Township Court, Thaton, which had attached 
the property. The appellant was directed’ to- address. 
her claim to the sale proceeds to that Court. The 
claim of this person does not now concern ‘us. The 
Deputy Conimissioner, by a letter dated. the 6th. . 
February, 1936, forwarded the proceeds of the sale to 
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the ‘Township Officer, and. at the same time lodged a 
claim on behalf of the Income-tax Department to the 
whole or a-portion of the amount in rateable distribution 
among .the several creditors. Meanwhile, in Civil 
Execution No. 1 of 1936 of the Subdivisional Court of 
That6n, the sixth respondent, Messrs. The Bombay 
Burma Electric Company, by one of their partners, 
R. A. Nagari, sought to execute their decree against 
Ma Fati, and in pursuance thereof the said sale proceeds 
were attached whilst in the custody of the Treasury 
Officer of Thatén and before they had been forwarded 
to the Township Court. In Civil Execution case No. 5 
of 1936 of the District Court of That6on, the first four 
respondents, Ma Nyein Me, Ma Kyu Yin, Ah Ma Bu 
and Daw Thit, had also attached the sale assets in the 
hands of the Treasury Officer in execution of their 
decree, against Ma Fati. The proceedings came before 
the District Judge under section 73 of the Civil 
Procedure Code in order to determine the rights of the 
various claimants. 

Now, it appears to me that ves intention and result 
of the order of the. Commissioner of Tenasserim 
‘Division was to restore as near as might be the position 
‘at the time the Township Officer of Thatén had 
- issued his attachment of the property of Ma Fati 

in the custody of the. Township Court. Being 
unable to restore the actual property, the proceeds of 
-the sale thereof were restored, and. it seems to me that 
they must be regarded as being in the same position as 
the original property, that is to say, they were in the 
custody of the Township Court in virtue of the 
attachment that had been made in Civil Exetution case 
No. 152 of 1935: so also, the sale proceeds must. be 
regarded as being held at the disposal of the Township 
‘Officer of Thatén by virtue. ofthe: attachment made. ey 
him. . ; 
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' Under Order XX], rule 52, Code of Civil Procedure, 


‘the Gourt had to decide the question of priority arising 


between thé various decree-holders. and the Collector 


of Thatén, in whose behalf the Township Officer, 


Thaton, was acting. Much time was occupied at the 
hearing of this petition by argument on behalf of the 
respondents that there .was no effective application on 
behalf of the Collector of Thatén before the Court to 
which it could pay attention. Section 46, sub-section 
(2) of the Indian Income-tax Act is as follows : 


’ 


“The Income-tax Officer may forward to the*Collector a 
certificate under his signature specifying the amount of arrears due 
from an assessee, and the Collector, on receipt of such certificate, 
shall proceed to recover. from such’assessee the amount specified 
therein as if it were an arrear of land revenue. ~ 2 

Provided that without prejudice to any other powers of the 
Collector i in this behalf, he shall for the purpose of recovering the 
said amount have in respect of the attachment and sale of debts 
due to the assessee’ the powers which under the Code of Civil .. 


Brocedure, 1908, a Civil Court has in respect of the weed 
of th 


and sale of debts due to a judgment debtor for the purps<é e 
recovery.of an amount due under pe ag 


"Now, section 45 of thé’ Lower Burma Land and . 


sa Act, 1876, is as follows : 


_ “ An arrear. may be realized as if it were the amount of a decree 
for money passed against the defaulter in favour of. any Revenue 


“Officer whom the Local-Government may from time to time 


appoint in this behalf by name or as holding any office. 

' Proceedings with a view to the realization of such arrears may 
be instituted by such officer before any other Revenue Officer 
whom the Local Government may from time to time appoint by 
name or as holding any-office and, except in so.far as the Local 
Government may otherwise by rule direct, such other officer may 
exercise all the powers conferred on, and shall conform to all _ 


’ gules‘of procedure préscribed for, a Court Seo a- anaes by, 


the Code of Civil Procedure: . . 
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I think, taking ‘these two provisions of the law 
together, that what is meant is that on -receipt of the 
certificate of the Income-tax Officer, the Collector, in 


proceeding to realize the arrears, exercises all the powers. 


conferred on, and’ shall conform to all rules of proce- 
dure prescribed for, a Court executing a decree by the 
Code of Civil Procedure, ahd that it is not intended 
that the Collector should regard himself asa Revenue 
Officer in whose favour a decree for money has been 
passed against the defaulter and be obliged to institute 
proceedings for realization before another Revenue 
Officer. This I think is made clear by the wording of the 
proviso to section 46, sub-section (2) of the Income-tax 
Act, where it is definitely stated that in certain circum- 
stances and in regard to certain procedure the Collector 
shall have certain powers of a.civil Court. 

- It was in pursuance of these powers that the warrant 
of attachment of the property of Ma Fati in the custody 
‘of the Township Court of Thatén was issued. 

It has been argued that the letter of the Collector 
dated the 6th February, 1936, in which he forwarded 
the sale proceeds to the Township Court and laid claim 

_ thereto was not such a compliance with the procedure 
Jaid down by the Code of Civil Procedure as was 
required. It may be that there is considerable force in 
this contention ; although, in the confusion which had 
overcome the proceedings, it is not hard to understand 
how the Collector came to act in this way, and it is 
possible that, in the peculiar circumstances of the case, 
the letter of the Collector might be construed as 
amounting to an order to the Township Court under 
‘Order XXI, rule 52, to hold the sale proceeds subject 
to the further orders of the Collector. However, it is 
not necessary to consider this point, -because, as I have 
-already pointed out, it isclearthat the prohibitory order 
r attachment. previously issued by the. Township 
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Officer of Thatén was still effective in regard to these 
‘ assets. There can be no doubt that the previous attach- 


ment ordefed by the Township Court of Thatén was still 


effective, and that has never been doubted. . The same 
reasoning applies to the previous attachment by the 


Township Officer of Thatén. That being so, it.is clear 
that the Collector’ must be-deemed to have adopted the 
proper procedure in regard to the aia .of the: 


income- -tax arrears. 


- As already stated, the rule applicable was that set out 
in Order XXI, rule-52:. The claim of. the Collector 
certainly cannot be deemed to fall under section 73 of 
the Code of Civil Procedure. Although the Collector 


‘is empowered to exercise all the powers conferred ona 
- Court executing a decree by the Code of Civil Proce- 


dure, he does not thereby become a civil Court. The 


provisions of section ‘73 of the Civil Procedure Code 


can only be applied to civil Courts. There can be no 
rateable distribution between. such decree-holders as 


“come within the scope of section 73 of the Civil Proce- 


dure Code;:and the Collector consequently, unless he 
can have recourse to some -other rule of law, must 
inevitably fail in his claim in such circumstances as the 
present. Such a rule of law is that whereby the Crown 
has priority over unsecured creditors in the payment of 
debts. This is a well-known principle of law applied 
both in England. and in India. In virtue of that ruie 
and insuch circumstances as the present, the Court 
holding the assets was bound to recognize the prior 
claim of the Crown and to hand over the whole of the 
assets in question to the Collector of Thatén. 

It has been argued at great length before us that 


this doctrine of priority of Crown debts-is ‘not a rule of 
‘law in India. But if that were so, the Crown would 
-have no ‘recourse in such a casé as the present, and it 


surely: would be a most remarkable omission on the part 
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of the Legislature if this state of affairs had passed 
unnoticed. The rule of law referred to is universally 
recognized in India, and that being so, the powers 
given to the Collector on behalf of the Crown under the 
Income-tax. Act and the Lower Burma Land and 
Revenue Act are sufficient to accomplish the purpose in 
view. In Soniram Rameshur v. Mary Pinto (1) the 
leading cases on the question of the Crown’s right to. 
priority were reviewed and discussed, and the conclu- 
sion, in the words of Leach J.,, is : 


“ With regard to unsecured creditors I hold that the Secretary 
of State for India in Council representing the Crown is entitled to 
priority in payment.” 


The learned Judge went even further and added : | 
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“ Where there are funds in Court out of which payment can ~ 


‘be. inade the Court can order payment without prior attachment. us 


The locus classicus for a consideration of this question 


is in the case of the Secretary of State for India - 


in Council v. The Bombay Landing and Shipping and 
Company (2). The state of the law on the subject is 
fully set out in this judgment, and towards the conclu- 


- gion thereof it is stated : 


The East India Company, at all events down to the passing of 
the Act 3& 4 Wm. IV., c. 85, were beneficially interested in the 
revenues of India, and, even after the passing of that statute, and 
clown to the close of their career as a governing power, in 1858, 
continued so interested to the extent of the dividends on their 
capital stock ;-yet we have shown that, with respect to many 
items of their revenue, they were entitled to the same advantages 
of suit as the Crown. The Secretary of State in Council has no 
interest whatever in the revenue of India. Whatever rights the 
Crown had to any portion of Indian revenue before 1858, it still 
has. Further, sec. 2. of the statute of that year (21 & 22 
Vict., c. 106) vested in the Crown all the territorial and other 


-(1) (1933) ILL.R. 11 Ran. 467. 2) 5 Bom. H.C. Rep. 23.” 
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- revenues of or arising in India, and directed that all of those 


revenues should be received not only for, but in the name of, Her 
Majesty.” | 


Although most of the enactments considered by the 
learned Judges were enactments relating to the Supreme 
Courts at Fort William and Madras, the Recorder’s 
Court at Bombay, and the Court of Judicature at Prince 
of Wales’s Island, yet it issobvious that the principles 


-of law deduced cannot -be limited to effect within only" 


the jurisdictions of those Courts. There-can be no 
distinction between revenue collected ‘outside those 
jurisdictions and revenue collected within them, and 
the same rules of law must apply to both under the 
present regimé, inaugurated by, the: Imperial Statute of 
1858 which, inthis respect, has been in no way altered 
by subsequent enactments. This decision has been 


followed by all the High Courts in India, and decisions 


to that effect are so well known that I consider it 
unnecessary to quote them in detail. 

In the Commissioners of Taxation for the State of 
New South Wales v. Palmer and others (1) the rule was’ 
appliedin New-South Wales. 

The argument as to the limitation of the prerogative 
of the Crown which was urged before us is one. that 
was. brought to the notice of the learned Judges who 


. decided the case of Judah v. The Secretary of Siate for 


India in Council (2). . The following passage from the ~ 


judgment is pertinent. At page 452 they say : 


“ Secondly, it was argued that whether, apart from the specific 
enactment, this would be a Crown-debt or not, the effect of 
section 65 of the Act for the better government. of Indiais to 


.place it on a different footing. It was contended that the effect 


of that section, read in connection with some earlier sections, is 


that in matters of this nature, neither the Secretary of State nor 





(1) (1907) App. Cas. 179. (2) (1886) LR. 12 Cal. 445, 
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any higher authority represented by the Secretary of State shall, 
in any respect, stand in a better position than thé East India 
Company would have stood in if the same events had occurred 
during the time of its government. 
I do not think there is any such intention to be gathered from 
the Act. ‘Lhe section first empowers the Secretary of State to sue 
and be sued ; so far it deals only with the manner in which suits 
ave to be brought, and has nothing to do with substantive rights. 
‘fhe latter part of the section says nothing as to what rights may 
be acquired. either by the Secretary of State, or by the Crown 
through the Secretary of State, nor as to the nature or character 
of rights so acquired. It leaves that to be governed by the 
ordinary principles of law. But with regard to liabilities which 
muy be enforced against the Secretary of State there are express 
words ; and the reason of that, as explained in the judgment in 
the case of the Peninsular and Oriental Steam Navigation Com- 
pany v. The Secretary of State in Council (1), would seem to be that 
the Exist. India Company not being a Sovereign body, might have 
heen mide liable by suit in cases in which such a remedy would: 
not, without special enactment, be available either against the 
Crown or against any servant of the Crown as such; and that 
it was intended to give the same remedies, in some cases at least 
against the revenues of India by suit against the Secretary of 
State which were formerly admissible against the East India 

Company. But whether this be the true view or not, it has 
nothing to do with the nature of a Crown-debt.” 


There can be no question that the same rule of law 
as has been applied in India is applicable in Burma also. 
It cannot be contended that the Kings of Burma, in the 
_ matter of the collection of revenue, exercised a lesser’ 
prerogative than that of the Crown in England. Their. 
authority in'‘such matters in fact extended even to the 
selling of revenue defaulters of Rs. 30 and upwards. 
into slavery. {See Harvey’s “History of Burma”, 
page 359.) 

In Act No. XXXII of 1860, an Act for imposing: 
duties on profits arising - ‘from property, professions, 





1) Bourks, Pt. VII, 167. 
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trades and offices,) which is the. first of the Income-tax 


Acts of India, in section 185 it is said : 


“The claim of the Eovenement for all sums eile for the 
said Duties shall have priority over all private claims, arising 
after the said Duties accrued due, upon any immoveable property 
attached, or upon any moveable property distrained upon under 
this Act. Provided that if the property attached be itself the 
subject of the assessment in respect of which the attachment shall 


‘ have issued, thé claim of the Government for the arrears due. 


_ on the said assessment shall have priority over all private claims. 2 


Section 186 reads: 


“No goods or chattels shall be liable to be taken by virtue of 
any execution or other process, warrant, or authority, or by 
virtue of any assignment, or.on any pretence whatever, unless the 
person at: whose. suit the execution or seizure shall be sued out or 
made, or to whom such assignment shall be made, shall, before 


the sale or removal of such goods and chattels; pay or cause to be -~ 


‘paid to the proper officer all arrears of the said Duties which 
shall be due by the judgment-debtor or assignors at the time of 
seizing such goods or chattels, or which shall be payable for the 
year in which such seizure shall be made, provided that the said. 
Ducies shall not be claimed under this section for more fran one 


year.”’ 
Section 188 is as follows : 


« -“ The claim of the Government for all sums-payable for the 
said Duties. shall have priority over all claims in administering the 
assets of any deceased person by his representative, or of any 
bankrupt or insolvent by his assignee, provided that the said 
Duties shall not be claimed under this section for more than one. 


year.” 


. Those provisions were not re-enacted in the present 
Income-tax Act. It would appear that the provisions 


set out in séction 46, sub-section (2) of that Act, already 


quoted, were considered sufficient, in view of the well- 
known principle of-the priority of Crown-debts. It is 
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useful in this connection to revert to the. case of the 
Secretary of State in Council of India v. The Bombay 
Landing and Shipping Company (1), where the learned 
Judges referred to these sections of Aci XXXII of 1860. 
At the foot of page 30 and on page 31 they say : 
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“The reservation of prerogative privileges to the Commis- MACKNEY, J. 


sioners ia their litigation and the reservation of the Crown's right 
to proceed in the Exchequer, no doubt, afford an argument in 
support of the legal necessity for such provisions ; but such an 
sirgument is never, when it stands alone, a very strong one, and 
does not relieve us from the duty of inquiring into the state of the 
law previous to such enactments. Legislation of that kindis often 
merely declaratory, and-resorted to pro majori cautela, and for 
ihe purpose of clearly notifying to the public what the law is. . . 

What has been said with respect to those statutes is in great 
part applicable to the provision in Sections 185 and 188 of: Act 
XXXII of 1860. A clear declaration of the priority of income- 
tux over private claims may have been considered especially 
necessary for the Mofussil, where the extent to which English law 
should be applied is much less clearly defined than in the 
Presidency towns. There are, moreover, certain special provi- 
‘sions which are variations from the English law, as to the 
priority of the claim of the Crown, introduced into*both of those 
sections.” 


There are, of course, various Acts of the Indian 
Legislature which do expressly set out the priority of 
Crown-debts in circumstances arising under those Acts, 
but such express enactment cannot be deemed to 
dcrogate from the general right of priority which the 
Crown has. What these enactments do is merely to 
make clear the particular application of the rule. 
Express words or necessary implication is required to 
affect the prerogative. of the Crown in a municipal 
statute. Sce British Coal Corporalion and others v. 
The King (2). 


(1) 5 Bom, HC. Rep. 23. (2) (1935) A.C, 500. 
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. The jextned sonasel for the ressendlat has noi been 
able to indicate to ‘us any authority i in India which takes 


‘a contrary view from. that set out in the decisions. 


cited above. In the present case, the decree- holders 
concerned were in no better position than the Crown : 


- their debts were’ on an equal footing, and in these 


circumstances the right-of the Crown must prevail. "it 


“4S not contended that an attachment confers any’title. 


It would not appear that the learned District Judge 
fully understood the real facts of the matter before him... 
Nor did he understand the application of the principle. 
of the priority of Crown-debts. Doubtless it was stated 
to him in too blunt -a fashion; else he.would not 
have been aroused to such depths of emotion as he 


‘apparently. was by what. he conceived. to be an. 


‘unprecedented. attack.on the rights of the subject. It - 
appears. to me that owing to this misapprehension, the: - 
learned District Judge in rateably distributing the assets 
among. the respondents acted. illegally and with material. - 
irregularity i in the exercise of his jurisdiction. 
-I-would therefore allow this application, set aside 

the order ofsthe District Court and direct that-the sum: 
of: Rs. 466, which was the subject of the order, shall be 
refunded to the District Court by the parties’ who have 
drawn it and shali be handed over to the Collector of 
Thaton for disposal in accordance with law. The. 
respondents. shall pay the costs’ of this application, 
advocate’s fee ten gold mohurs, 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Mosely. 


U PAW AND ANOTHER 
Vv. 


MA YAY AND OTHERS.* 


Jurisdiction of civil Courts-- Upper Burma Ruby Regulation (XII of 1887), ss. 4 
(1) (b), 5 (1) (e)—-Disputes between licensces—Rule 17—Ewxclusive jurisdiction 
dlven ta Government officer—No provision in the Regulation for foruim—Rule 
17 ultra vires—- Dispute over. precions stone-—Civil Court's jurisdiction. 

8. 4 (2) (6) of the Upper Burma Ruby Regulation gives power to the Local 
Government to regulate the digging for precious stones, thatis to say, the per- 
sons to whom, and the conditions under which licences may be granted, and s. 5 
(1) (¢) allows rules.to be framedto provide for the power which -nay:be exercised 
for enforcing any provision of the Regulation. There is; however, nothing in 
these sxectiona which provides for the forum before which disputes between 

licensees aro to be xetiled, and there is nothing in the body of the Regulation 
which appiles te digputes,or by which the jurisdiction of a civil Court is ousted. 

Held, that the Local Government had no power under the Act to frame 
Rule 17 by which exclusive jurisdiction is given to’ the Inspector of Mine, 
to decide all disputes arising between native miners as to'sites or other matters. 

The civil Courts alone are vested with jurisdiction to determine disputes 
respecting civil rights, unless their jurisdiction is abrogated by a statutory 
enactment passed. by an authority duly constituted in-that behalf, Rule 17, 
therefore, cannot oust the jurisdiction of a civil Court to decide the dispute as to 

* the possession of a precious stone between two native miners. 

Maung Ba Lat v. Liquidator, Kemmeéndine Thathanahita Co-operative Séciety, 
LL.B. 11 Ran, 125; U Pyinuya Thiha v. U Oltama, 1.L.R. 13 Ran. 648, 
_ teferred to. 


K. C. Sanyal for the appellants. 
Ti Ge Chowdhury for the respondents. 


MosELy, J.—This isan appeal.against the decree of 
the District Court, Shwebo, holding that the civil Court 
had no jurisdiction to decide a dispute arising over the 
possession of a stone in the Mogdk stone tract and 
dismissing the plaintiff's suit. The trial Court decided 








* Special Civil Second Appeal No. 173 of 1936 from the judgment ot the 
District Court of Katha in Civil Appeal No. 12 of 1935. 
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that. it had jurisdiction to try the snit, and gave the. 


plaintiff a decree. 
The suit was filed by one U Paw, a native mirier, 


-and another against the native miner of an adjacent 


mine, Ma Yay. The. real question in dispute was 
whether ‘the stone in question was found in the area 


covered by the plainfiff’s licence or in that covered by 


the defendant’s- licence. Certain other defendants, who. 


firranced the first defendant, were added, as they were 


itt posséssion of thé stone. I can see io reason for the. 
second plaintiff, who was an original party to the suit, 


remaining as a patty. _He was merely the financier of, 


the plaintiff. Both the second plaintiff aiid the six 
defendants who were subsequently added were China- 


: imeti and: not native minérs. 


“The mining law iti force in the stone eat is is 
Upper. Burma Ruby Regulation, No. XII of, 1887. 
‘Under section 3 of the Regulation, no otie shall dig for 
or raise any precious stone in a stone tract, except -as 
provided by rules under the Regulation. Section 4 (1) 


-lays down that the Local Government may take rules 


consistent with the Regulation to permit, on such con; 


‘ditions and in consideration of.such payrhents, if any, 


as it thinks fit, and to regulate the following matters : 


fe a {b) the digging for or raising of precious stones in 
a stone-tract;. * .* @) the ‘possession of precious stones in a 
stone-tract, *.” 
Section 4 (2) is to fhe eae that the peal Govern- . 
ment may arerid, add to of cancel any rule made- 
iitider this section. Section’ 5 says that rules undét 
séction 4 may provide for ms following amorig other 
intatters : 
“(a). the grant of licenses * * 

: (¢ the power which may be exercised for the purpose of 

enforcing any ptovision of this Regulation, or the ruiés 
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for secuting the fulfilment of any condition of a 
licensé, and the authority by which thos¢ powers may 
be-exercised; * * 

(j) any. other matter for which * * it is necessary to 
make rules * *” 


The rule now in question is a rule issued in 1928,— 
Rule 17 in Corrigenda Pamphlét No. 1 as amended 


by Pamphlet No. 2 item 7 printed in the Upper Burma 


Ruby Regulation Manual. The previous rule, No. 24, 


was to the effect that all disputes arising bétween the 


Company (Burma Ruby Minés, Limited) and nativé 
miners as to sites or other matters shall be referred to 
the Subdivisional Officer for decision. A “native 
miner” is defined in section 2, sub-section (3), of the 


Regulation, and means a person who is born and has. 


_ habitually resided in a stone-tract since 1882. 
‘The new rule, No, 17, reads as follows : 


© AN disputes arising. between native miners as to sites of 
other matters shall be decided by the Inspector of Mines.” 


The main question in this appeal is whether the 
‘ Local Government had power under the Act to frame 
‘such a rule, assuming that the rule not merely deter- 
mines the officer who is to decide disputes, but gives 
exclusive jurisdiction to that officer, and ousts thé 
jurisdiction of the civil Courts, _ 

I may here briefly dispose of one suggestion for the 
appellant, which is that as some of the parties on both 


' sides are not native miners, therefore the case is carried | 


out of the ambit of the rule. In my opinion, there is 
_ nothing in this objection, for the question as to owner- 
ship of the stone depends . on the question in the. mine 
of whicli native miner the stone was found, and ifrule 17 
has been validly enacted that issue at least will have 
to be decided by the officer, and the civil Court will 
have to refer it-to that officer aiid abide by his decision. 
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There is nothing in the body of the Regulation or 
Act by which the jurisdiction of a civil Court is ousted. 
The ordinary rule, of course, is that civil Courts are 
prima facie entitléd to determine all civil matters— 
Maung Ba Lat v. Liquidator, Kemmendine Thathana- 
hita Co-operative Society (1), or, as it was put in 
U Pyinnya Thiha v. U Otlama (2), 


“ the civil Conte alone are vested with jurisdiction to determine 
disputes respecting civil rights, unless their jurisdiction is:abro- 
gated by a statutory enactment -passed by an aa duly 
constituted in that behalf. ie 


For illustrations of legislation ousting ” ie, juris~ 
diction of civil Court, section’ 67 of the Income-tax_ 
Act, “section 49 of the Co-operative Societies Act, section - 


53 of the Upper Burma Land Revenue Act,-and. section: 


56.of the Lower Burma Land Revenue Act, may be 
cited. x 
It is conan for the respondents.i in this case that 
rule 17 gives exclusive jurisdiction to the Inspector of. 
Mines, and was intra vires, becatise the Local Govern- ’- 
ment had power to make rules regulating thé digging... 
for precious stones and the grant of licences for: the 
purpose, that licences‘are granted by boundaries where 


. possible, and by, specified areas where boundaries can- 


not be given, and that the power of regulation includes - 
the power to determine any disputés as to the 
boundaries of the area for which the licence is given. . 

. Section 4(Z) (6) admittedly-gives power to the Local 


Government to regulate the digging for precious stones, 


that is to say, the persons to whom licences may be 
granted, and the conditions, number of workmen, fees, 
etc. The ordinary form of licence is given at page 16: 
of the Manual. I need only remark that it contains an 





* (1) (1933) IL.R.11 Ran, 125, 133. (2) (1935) LL.R. 13 Ran. 648, 
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omnibus clause, No. 10, that a licensee shall observe 
all rules framed under the Regulation. 

There is nothing in section 4 or section 5 which 
provides for the forum before which disputes between 
licensees are to be settled. Section 5 (Z) {e), which 
allows rules to be framed 1o provide for the power 
which may be exercised for enforcing any provision of 
this Regulation, cannot be in point here, for, as I have 

said, there is nothing in the body of the Act which 
applies to disputes, or which provides the forum for 
settlement of these disputes. Nor can it be said that 
such a matter comes within the “ rules for securing the 
fulfilment of the conditions of the licence.” Section 5 


(1) (/), of course, is subject to the rule of ejusdem 


#encris, and cannot empower the Local Government to 
frame a rule providing for settlement of disputes. 

In my opinion, therefore, rule 17 cannot oust the 
jurisdiction of the civil Court, and the civil Court had 
jurisdiction to try the matter in dispute between these 
parties. 

*. The decree of the District Court will, therefore, 
be ‘set aside with costs,—advocate’s fee three gold 
‘mohurs—and the suit remanded to the District Court 
for disposal of the appeal before it on the merits. The 
appellant is entitled to refund of the court-fee in this 
Court under section 13 of the Court-fees Act. . 
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CRIMINAL REVISION. 
Before Mr. Justice Spargo, 


KING- EMPEROR v. YEN KATASWAMY.* 


Wripjéns, double — of—Conviction for two offences al one triai—Con-- 
current sentences of whipping illegal—Coucurrent sentences of imprisonmegit 
—Criminal Procedure Code (Act V of 1898), s. 35—Whipping act (UV of 
1909), s. 3. 

_ §. 35 of the Criminal Proceaare Code which authorizes the. passing’ of 
concurrent sentences applies only to sentences of imprisonment, Double 
sentences of whipping are not contemplated by the Whipping Act,-1909. Con- 
current sentences of ee on-conviction for two offences at one ial are 
also illegal. 

King-Emperor v. Eng Gyaung,’ 6 LBR. 22 ; King-Emperor.\ v. Mi Hwa, 

LL.R. 12 Ran, 419 ; King-Emperor v. Nga Po Kyan, (1904-06) 1 U.BR. (Cr.) 

47; Nassir v. Chunder, Suther. W.R; Vol, 9, 41, referred to, 


Tun Byu {Assistant Government Advocate) for the 
Crown. 


SPARGO, J.—The respondent Yenkataswamy. was 


convicted by the Second Bench of - Honorary 


Magistrates, Rangoon, at one trial of two offences under 
‘section 379 of the Indian Penal Code. The learned 
Magistrates sentenced him on each charge to receive: 
twenty lashes under section 3 (a) of the Whipping. 
Amendinent Act, 1927, and ordered that the two’ 
sentences should run concurrently under section 35 of 


the Criminal Procedure Code. The reference to the 


Whipping Amendment Act, 1927, appears to be a 
mistake. The reference should bs to the, Whipping 
Act IV of 1909. 

Under section 3 of the Whipping Act whipping 
may be awarded in lieu of any punishment to which the. 
offender may be liable under the Indian Penal Code. 





*€riminal Revision No, 65A of 1937 from the order of the Second Bench: 
of Honorary. ee Raneootts in Criminal Summary Trial No. 1100 of 
1936. 
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The question that has been argued before me is, 
Are concurrent sentences of whipping legal? I think 
that there can be no doubt that concurrent sentences 
of whipping are illegal. 

I think that there is no doubt that double sentences 
of whipping are illegal. 

In King-Emperor v. Nga Po Kyan (1), it was held 
that under the provisions of sections 392 and 393 of the 
Criminal Procedure Code not more than one sentence 
of whipping, and that not exceeding thirty stripes, 
should ‘be awarded at one time. In that case there had 
been two sentences of whipping passed and it was 
ordered that one was to be executed as soon as practic- 
able and the other six months hence. It was held that 
this infringed the spirit, if not the letter, of section 392 

and section 393 of the Criminal Procedure Cede. 

That was a case it is true in which two sentences of 
whipping of 30 stripes each had been passed and it 
had been ordered that they be inflicted at different 
times ; and it might be said that there is no obstacle to 
a sentence of 15 lashes on each of two charges to be 


‘inflicted at one time, a total of 30 lashes which is within 


the limit imposed. by section 392 (2) of the Criminal 
Procedure Code, and since the two sentences would be 
- inflicted in sequence they would not be executed in 
instalments. But in Emperor v. Jagannath (2) it was 
pointed out that the legality of a double sentence of 
whipping is doubtful, and in Nassir v. Chunder and 
others (3) it was held by a majority of the Court that 
‘when a person who has been “ previously. convicted ” 
(vide section 4 Act VI of 1864) is convicted.at one time 
of two or more offences he may be punished with one 
but only one whipping in addition to any other punish- 
— to which under section 46 (now section 35) at the 





(1) (1904-06). U.B.R. (Criminal) 47, (2) 4:Bom. LR. 929, 
(3) Sutherland’s ‘Weekly Reporter Vol. 9-(Cr.} 41. 
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Criminal Procedure Code, he may be liable ; and that 


‘it is-not illegal to sentence him to one widppiie 4 in lieu 


of all other punishment. .In that case Macpherson J. 


rae at p. 42 that under the Whipping Act 


it appears to me that in no case can .more than one sentence 


of whipping be passed. Such a thing as a’double whipping is not 
contemplated by Act VI of 1864. This appears to me from thé 
general tenor of.the whole Act, and is shewn more especiglly by 


_ the 9th, 10th, and 11th Sections, which provide that when whip- 


ping is awarded in additicn to imprisonment, the whipping shall 
be inflicted immediately on the expiry of fifteen days. from the 
date of the sentence, or (in the case of an appeal having been 


made) immediately on the receipt of the order of the High Court 


confirming the sentence,—that ‘in no case, if the cat-o-nine-tails_ 


be the instrament employed, shall the punishment of. whipping 
exceed one hundred and fifty lashes, or, if the rattan be employed, 


_ shail the punishment exceed thirty. stripes,’ —and that no sentence 


shali be executed by instalments.’ 
With these provisions in the Act, and in the absence. of. any 
indication. of an intention that a man should be liable to be 


sentenced at one.time to more than one whipping, I am of opinion 


that under Section 46 only. one whipping can be awarded.” 


There is no more reason to suppose that double — 


sentences of whipping are contemplated by the Whip- 


ping Act (Act IV of 1909) than by the previous Whip- : 


ping Act and I respectfully agree with the pecniarics of 
Macpherson J. quoted above. 

It is clear then that double sentences of sacra 
are iliegal and concurrent sentences of whipping are 
illegal for this reason and also because as pointed out 


by Twomey J. in K.E.v. Eng Gyaung (1) the word 


“concurrent” properly applies only to sentences of 


imprisonment. If it were applied to sentences of whip- 


ping the literal meaning would be that the prisoner was 
to be flogged by two operators simultaneously. Section 
35 of the Criminal Procédure Code which authorizes 
—_—_——————  —  -.Y”<COVCYQKImp::_ 


(1) 6 L-B.R. 22. 
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the passing of concurrent sentences, says nothing of 
whipping but only imprisonment or transportation. 

The proper course in such a case as the present was 
to sentence the accused to one whipping in lieu of any 
other punishment and not to pass a sentence of whip- 
ping on each charge and order that they should run 
concurrently. My attention was drawn to K.E. v. 
Mi Hlwa (1) wherein it was pointed out that where at 
one trial an accused is convicted of two offences it is 
incumbent upon the Magistrate to pass sentence upon 
the accused in respect of both the offences. But where 
a sentence of whipping is passed under section 3 of the 
Whipping Act it is in lieu of the punishment to which 
he may be liable for both of the offences. Accordingly 
the double sentence of whipping passed in this case is 
set aside and in place thereof a sentence of 20 lashes is 
passed in lieu of other punishment. Since the whipping 
has alrcady been inflicted no further action is necessary. 


COURT-FEES REFERENCE. 


' Before Mr. Justice Dunkley. 


MAUNG THET PYIN ». MA NU.* 


Court-fees—Suit for an account—Unascertained sum—Valuation of relief by 
_ plaintiff—Valuation by defendant on appeal against preliminary decree— 
' Final decree for ascertained sum—Appeal by defendant against final decree 
—Valuation—Court-fees Act (VII of 1870), ss. 7 {iv) (f), 11. 

In a suit for an account, when the value of the relief sought is ansetite, 
the plaintiff is entitled to make his own valuation of that relief ; and the defen- 
alant against whom a preliminary decree in such’suit has been-passed is not 
bound by the valuation of the relief made in the plaint, and is at liberty to 
make i fresh valuation for the purpose of his appeal against such préliminary 
decree, , 

C.K, Ummar v. C, K. Ali Ummar, LLR. 9 Ran. 165, referred to. 

But when the value of the relief sought has been ascertained the party who 
has to pay the court-fee must pay the full court-fee upon the ascertained 





(1) (1934) LL.R, 12 Ran. 419. 3 
’ Reference arising out of Civil First Appeal No. 140 of 1936 of this Court. 
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amount, If the amount decreed is in excess of the amount at which the plain- . 
tiff valued the relief sought. he cannot execute his decree without paying the 


' difference of the court-fee, Similarly if a defendant against whom a final 


decree for a specific sum of money has been passed in a suit for an ‘account 
wishes to appeal i in-respect of the sum decreed against him, the valuation of 
the appeal for the purpose of court-fees is this amount, and the appellant has 
no option but to accept this valuation and, under s. 7 {iv) (f) of the Court-fees. 
Act, to state it as the amount at which he values the relief sought. 


Kantichandra v. ‘Sarkar, LL.R. 57 Cal. 463; Niamati Bai v. Daulat Ram, 
I.L.R. 14 Lah. 738, referred to. 


A, N, Basu for the appellant. 


Duwuey, J.—This is a reference by the Taxing 
Master, under the provisions of section 5 of the Court- 
fees Act. It arises out of an appeal which has been 
brought before this ‘Court by the defendant in the 
original suit, which was heard and decided by the Assis- 
tant District Court of Mandalay. The original suit was 
a suit for dissolution of partnership and accounts. The 
plaintiff valued the relief sought in the suit at 
‘Rs. 7,/61-7-3, and valued the suit for jurisdiction at the 
same figure. She paid court-fees ad valorem on this 
amount. A preliminary decree for the . taking . of | 
accounts was passed on the 5th September, 1934. No 
appeal therefrom was preferred. The final decree was. 
passed on the Ist June, 1936, It declared that there 
was due by the defendant to the plaintiff a sum of 
Rs. 3,915-3-6. The appeal of the defendant-appellant 
is against this final decree. The memorandum of appeal 
states that the appeal i is valued at Rs. 300, “tentatively, ” 
for the purpose of court fees, under section 7 (iv) ( f) of 
the Court-fees Act, and at Rs. 3,915-3-6 for the purpose 
of jurisdiction.. 

Under the provisions of section 8 of the. Suits Valua- 
tion Act, in a suit of this description the valuation for 
the purpose of court-fees and the valuation for the pur- 
pose of jurisdiction must be the same, and, consequently, 
the fact that the defendant-appellant has found himself 
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compelled to yalue his appeal for the purpose of juris- 
diction at Rs, 3,915-3-6 amounts almost to a tacit admis- 
sion that. this is the correct valuation for the purpose of 
court-fees also. ~ 

The appellant relies mainly on a judgment of a Full 
Bench of this Court in the case of C. K. Ummar v. 
©. K. Ali Un.mar (1), where it was held that in a suit 
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for accounts under clause (iv) (f) of section 7 of the . 


Court-fees Act the plaintiff in the trial Court, and the 
appellant in the Court of appeal, is the person to make 
an estimate of the value of the relief thatis claimed, and 
this valuation cannot be called in question or revised 
by the Court. The question which was propounded for 
the decision of the Full Bench was as follows : 


_ “Whether in a suit coming under clause (iv) (f) of section 7 of 
the Court-Fees Act, when the plaintiff has valued the relief prayed 
for and the trial Court has amended that valuation under the pro- 
‘visions of section 12 of the said Act, and the plaintiff has obtained 
a preliminary decree for accounts and the defendant appeals 
against the whole decree the defendant is bound by the valuation 
of the plaint in the trial Court or is at liberty to make a fresh 
‘valuation for the purpose of the appeal.” 


Consequently, this case refers only to an appeal against 
a preliminary decree. Mr. Basu, for.the appellant, has 
quoted several authorities in- which it has been held 
that, in an appeal against a preliminary decree in a suit 
for the taking of accounts, the defendant-appellant is 
not bound by the valuation of the relief made in’ the 


plaint and is at liberty to make a fresh valuation for the 


purposes of the appeal. This is, no doubt, settled law, 
but it is not the point which is. now before me, as the 
present appeal is an appeal against a final decree, by 
which it has been decided that a certain specific sum 
of money is due by the defendant-appellant to the 


(1) (1931) LL.R, 9 Ran. 165. 
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1937 plaintiff-respondent. The decision of their Lordships 
ces at of the Privy, Council in the case of Faizullah Khan v: 
v. - Mauladad Khan (1), to which reference has been made, 
“MAN® does not rendér assistance in the elucidation of the point 
Dogtey,J. Which is now for decision, for in that case the appellant 
paid the court-fee ad valorem on the whole afnount 
which had been decreed against-him. 

The argument of Mr. Basu, on behalf of the appel- 
_Jant, is that there is no. distinction and can be no 
distinction, so far as court-fees are concerned, between 
'-a final decree and a preliminary decree, as section 
7 (iv). (f) of the Court-fees Act refers generally to suits 
and-appeals and makes no distinction between an appeal 
' against 4 preliminary decree and an appeal against a 

final decree, but it appears to me that the provisions of 

* section 11 of the Court-fees Act are against this conten- 

tion: This section lays down that in a. suit for an 
account, if the amount decreed is in excess of: the 

- amount at which the plaintiff valued the relief sought, 

- the decreé shall not be executed until the difference 
between the fee actually paid.and the fee which would 

have been payable had the suit comprised the whole 
amount so décreed shall have been paid to the proper 
officer. It is, therefore, clear that it isthe intention of 

the Legislature that in suits for an account, although at 

the commencement of the litigation, when.the value of 

-the relief sought is uncertain, the plaintiff. shall have 

.the privilege of making. his own valuation of that relief, 

yet he shall not obtain the relief to which he is declared 

to be entitled by the decree until the whole of the court- 

fee thereon has been duly paid ;.and consequently, that 

in such suits, as soon as the value of the relief sought 

is rendered certain, then court-fee must be-paid upon 
that amount, The principle of that section appears to 


(1) (1929) S6 L.A. 232. 
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me tu be equally applicable to an appeal as to a suit, 
and the principle is that when the value of the relief 
‘sought has been ascertained the uncertainty vanishes, 
and the party who has to pay the court-fee must pay 
the full court-fee upon the ascertained amount. | 

The provisions of section 7 {iv) (f) of the Court-fees 
Act are as follows : 


“Ina suit for accounts,— 
according to the amount at which the relief sought is valued 
in the plaint or * memorandum of appeal. 
In all such suits the plaintiff (in this case, the appellant) shall 
state the amount at which he values the relief sought.” 


I agree that this section is applicable to an appeal 
against a decree in a suit for an account, and that under 
the provisions of the section it is for the appellant to 
‘value the relief sought by him. If the value is uncer- 
tain he can make his own estimate ; but when the value 
is made certain, as it is by the écal decree, the neces- 
, sity for ansestimate does not arise, and it would be 
manifestly absurd to allow the appellant to make an 
. arbitrary, and erroneous valuation when the real value 
is known. 

There is a decres against the appellant for a specific 
sum of money, and the appellant seeks.to have this 
decree wholly set aside. He seeks to get rid of a 
decree against himself for a specified sum of money, 
and that sum is plainly the value of the relief sought. 


The valuation of the appeal for the purpose of court-- 


fees is, therefore, this amount, and the appellant has no 
option but to accept this valuation and, under section 
7 (iv) (f) of the Act, to state it as the amount at which 
he values the relief sought. Section 7 {iv) (f) says that 
the plaintiff or appellant shall state the amount at which 
he values the relief sought. This does not mean that 
-he shall be permitted to state any fanciful amount 


373 


1937 
“MAUNG 
THET PYIN 

MA Nv. 


DUNELEY, J. 


374 
1937 
iAvine 
i a PYIN 
ia La Nv. 


DiNKiey, I. 


7 RANGOON LAW REPORTS. [1937 


which may occur. t6 . his mind ;-it means that- the 
appellant, or, in the case of a suit, the plaintiff, shall 


truly state the valué of the. relief sought by him, to the 


best 6f his knowledge and belief. He cannot put a 
fictitious valiié upon his suit er 4ppeal when the relief 
sought is capable of exact valuation. This principle 
has been laid down by Rankin C.J. ifi the case 6f 
Kantichandra Tarafdar v. Radharaman Sarkar (1), 


where it-was decided that in, a suit for an account the 


defendant appealing against the final decree must value 
his appeal according to that decree. The decision of 
Bhide J. in Mussammat Niamati Bai v. Daulat Ram 
(2) is to the same effect. Neither of these decisions is 
affected by the decision of the Judicial Committee in 
Faizullah Khan-v. Mauladad Khan (3),-and, in fact, 
the Eahore case was decided subsequent to the ‘publi- 
cation of this decision and reference to it was made by 
Bhide J. in the course of his judgment. 

I am clearly of opinion--that in this case, although - 
section 7 (iv). (f) of the. Court-fees Act i§ applicable 
atid.it is the duty of the appellant to value the relief 
sought, the anly valuation which he cai be permitted 
to put upon that relief is the amount of the decree 
which he seeks to have set aside,. namely, Rs. 3,915-3-6. 

' The decision of the learned’ Taxing, Master is there- 
tote correct, and court-fee ad valorem on this amount 


- must be: paid on thé memorandum of appeal. 


(1) (1929) LL.R. 57 Cal. 463. (2) (4933) LR. 14 Lah. 738. 
- (3) (1929) 56 LA. 232. . 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Baguley, 
and Mr. Justice Spargo. 


IN RE U ON MAUNG 
; v. : 
MAUNG SHWE HPAUNG anp anoTHER.* 


Jnsolvency— fraudulent prefercnce—Document réquiriitg registration—Provin- 
clal Insolvericy Act, s. 54 {1j—Three months “ afer the date thereof” — 
Period runs from date of execution, nol registration—Existence of unregis- 
tered transfer—Registration an evidentiary requirement —Transfer of 
Property Act, ss 4,59—Registration Act, ss. 17, 47. 

8.47 of the Registration Act not only relates to s. 17 of that Act, but also to 
any requirement of registration made by any other enactment for the time 
beltig in forced. Ins, 59 of the Transfer of Propérty Act the word “ régistered ” 
poftits to the Registration Act itself, and this ééctioh is by section 4 of thé 
Transfer of Property Act directed to be read as supplemental to the Regis- 

tration Act, 

The requirement of registration of a document is an evidentiary require- 

’ ment ; an unregistered transfer is inchoate and is ineffective until registered. 

- But it nevertheless exists and when registered operates from the date of its 

_exécution, 

Held, that thé Petiod of thi‘ee isontha referred to in s. 54 of the Proviricial 
Insolvency Act begins to tun from the daté of éxecution of the transfer of 

* property, and not from the date on which it is registered, if it is a transfer that 

' requires registration. ; 

” Almaram v. Vaman Janardhan, LL.B: 49 Bom. 388 ; Kalyanasundaram v. 
Karuppa Mooppanar, 54 LA. 89; Venkatasubba v. Subba Rama, 1.L.R, 52 
Bom. 313, referredto, Lakhmi Chand v. Kesho Ram, LL.R. 16 Lah, 735; 
N.RM.M.M. Mithiah Chettiar v. Official Réceiver, are, 64 M.LJ. 382, 
dissented from. 

U Ba Sein.v. Maung San, i.L.R. 12 Ran, 263, overruled. 


The following reference for the diction of a Full 
Bene was made by 


BAGULEY and’ MOSELY, JJ.—This ig an appeal by a receiver in 
insolveticy against an ordet passed by the Additional Disttict 
Judge, Thatén, refusitig to sét asidé a transfer made by two 
insolvents. In the application age: in a ses a proceedings ne 





* Civil Reference No. 2 of 1937 arising out of Civil Misc. Ap. 96 of 1936 of 
ihis Court. 
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section of the Provincial Insolvency Act is mentioned, but it 
seems clear that the application was made for the transfer to be 
voided either under section 53 or section 54 whichever the Court 


, might think most applicable. The Additional ’ District Judge 


found that the respondents had proved that the transfer was 
honestly made for good consideration, which would of course 
have been a good reply to an application made under section 53. 
The question of whether the transfer could have been voided 
under section 54 was not dealt with. ed 

In appeal before us it was argued that the transfer. should 
have been voided under section 54 because, although it was 
executed on the 11th June 1935 and the application for insolvency 
was filed on the 18th September 1935, more than three months 
later, the document was nt cantsiered, until the 25th September 


1935, actually after the filing of the. application for insolvency. 


It was argued that this case is covered by the published ruling 
of U Ba Sein v. Maung San (1), and if we agree.with this ruling 
there is little doubt but that the appeal would have to be allowed. 
Unfortunately we do not find ourselves in agreement with this 
ruling, and for that reason we refer this matter to such Full 
Bench as the Honourable the Chief Justice may decide. Where 


-we differ from the published judgment is with regard to the 


passage on page 266 where, after quoting the relevant. portion of 
section 54 of the Provincial Insolvency Act and section .59 of - tht 
Transfer of Property Act, the judgment goes on to state— 
‘No legal interest in the property. passes from the mortgagor 
to the mortgagee except:upon registration’ 6f the deed. 
The provisions of s. 47. of the. Indian Registration 
Act do not in our opinion run counter to this propo- 
sition, for although that section throws: back the 
commencement of the operation: of the- document» 
when regiétered, to the date of the execution it does . 
not pretend to lay down that where an instrument 
- which affects immoveable property requires 1o be 
registered, “title in the property passes before regis- 
tration is effected.” 
With this as it stands we are in entire agreement, but the point 
here is not the date on which title to the property passes, but the 


date with effect from which title in the -property passes, and what 


section as of the Indian Registration Act says. is a the 


(1) (1934) LL.R, 12 Ran. 263. 
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document shall operate from the date of execution. If the 
document operates from the date of execution we do not under- 
stand how it cain be said that the date of transfer is anything 
excépt the date of the execution of the transfer, and section 54 of 
the Provincial Insolvency Act says that the transfer of property 
ghall be deemed fraudulent and void against the receiver if such 
person is adjudged insolvent on a petition presented within three 
months after the date of the transfer of the property. That is 
what we hold the section to mean. When it says “every transfer 
of property . . . . shall, if such person is adjudged insolvent 


on a petition presented’ within three months after the date 


thereof . . . "the word “thereof” must mean “ of the 
transfer", and the date of the transfer must be the date of its 
execution, ag, if subsequently registered, the transfer takes effect 
from the date of execution. One can well imagine apt words for 
expressing the meaning attributed to the section by our brothers 
-¢.g. “after the transier is completed” but in our opinion such 
words have not been used, and, with respect, we do not consider 
that-the faat.that the wording used may sometimes cause hardship 
is a good reason for giving it a strained interpretation. This is an 
evil, if evil it is, for the Legislature to cure. , 

However, as we cannot decide the case in a contrary sense to 
the published ruling of a Bench of this Court, we refer to a Full 
Bench the question : 

Does the period of three months referred to in ) section 54 
of the Provincial Insolvency Act begin fo run from the 
date of execution of the transfer or from the date on 
which it is registered, if itis a transfer that requires 
registration ? 


Menon for the appellant. The execution of a deed 
of transfer does not fully effect tiie transfer, ‘but its 
registration. The decision in U Ba Scin v. Maung 
Sas (1)-states the law correctly on this point so far as 
insolvency is concerned. Any other view of the law 
would leave the deor open for fraud ; an insolvent, by 
keeping « document. unregistered for fas, months, can 
avoid being adjudicated ‘on the fraudulent transfer 
because any’ ‘petition will be out of a Other High 


(1} LL.R. 12 Ran. 263. ° 
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- Courts.have approved of the decision in U Ba Sein’s 


case. See N.R.M.M.M. Chettiar v. The Official Receiver 
of Tinnegelly Disttict (1) ; Sar vathada v. Kuruba (2) ; 
Lakhnu Chand v. Kesho Ram (3). . 


A. Eggar (Advocate-Genetal), amicus curie. The 
words “ within three months after the date thereof” wh 
s. 54 of the Provincial Insolvency Act refer*to the 
transfer. S. 9 (c) says that the petition is to be presented 
within three months from the “act” of insolvency, 
and s. 6(c) talks about “ transfer ” by way of fraudulent © 
preference. The framers of the Act were concerned 


‘more with the act of insoivency than with any 


technicalities of registration law, and they intended 
these expressions to convey the same-medning. The 
principle underlying these sections should be the same. 

- In order to test whether U Ba Sein’s case was rightly 
decided one can look at it from this point of view. 
Where insolvency. supervenes between the execution of 
the document and the registration thereof registration 
of the document can still be effectively made in spite of 
the adjudication. This view was taken by another 
Bench of this Court in C.A.C.A.R. Firm v. U Maung. 
Maung (4) and the daw as stated thérein is correct. It - 
is supported by the decisions of the Privy Council in 
Kalyanasundar am Pillai v. Karuppa Mooppanar (5) 
and Venkatasubba Shrinivas v. Subba Rama (6), though 
no reference is made to these decisions in the Rangoon 
case. That is to say, whether insolvency supervenes . 
or not the executant of a document has still the power _ 
to complete his transfer. 

Looking at the case from another angle, it can be 
argued that the Provincial’ Insolvency Act is only 





(a) 64 ML. 382, (4) (1935) ALR. (Ran) 133, 
(2) LR. 58 Mad.166. (5) 54 1.4.89. 
(3} LLR. 16 Lah, 735. (6) LLR. 52 Bom, 313, 
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concerned with fixing a period of limitation within 
which a petition is to be presented. Since registration 
is the only means by which publicity could be attached 
to a document it is arguable that the date of registration 
is the crucial date for the purposes of an insolvency 
. petition. But the Privy Council cases show that 
registration is only a necessary solemnity and hag 
nothing to do with the transaction itself. The 
transaction is not suspended thereby. The Madras 
cases took the view they did because it was said that 
any other view would lead to fraud. But even under 
this view there is an equal room left open for fraud 
because a fraudulent insolvent can, after adjudication, 
still rogister a deed executed. by him secretly prior to 
adjuclication, and such a transaction cannot be set 
aside. The decision in this case should be based on 
the Privy Council decisions. 

‘As the Lahore case said the event with which 
insolvency law is concerned is the act of insolvency. 
It is not concerned with the law of registration as to 
which one has. to look into the Transfer of Property 
Act and the. Registration Act. 

No appearance for the respondents. 


Ronerrs, C.J.~-The question which has been 
referred for the decision of the F ull Bench is as 
follows : 

“ Does the period of three months referred to in section 54 
of the Provincial Insolvency Act begin co run from the date of 
~ execution of the trausfer or from.the date on which it is registered, 
if it is a transfer that requires. régistration 27 

Section 54, sub-section (Z), of. the Provincial 
Insolvency Act runs as follows : . 
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“Every transfer of property, every payment made, every - 


obligation. inctirred, and every judicial proceeding. taken: or 
suffered by any person unable to pay his debis as they becorae 
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1937 due from his own money in favour of any creditor, with a view of 
Inre © giving that creditor a preference over the. other creditors, shall, 


U ON Maun if such person-is adjudged insolvent on a petition presented within 
Maune three months after the date thereof, be deemed fraudulent and 
| SHWE void’ as against the receiver, and shall be annulled by the Court. ” 
HPAUNG., 
Roses Now, in the present case-the meaning of the words 
“after the date thereof” in section 54 (1) of the 
Provincial Insolvency Act has been called in question. 
Under section .59 of the Transfer of Property Act 
where the principal money secured is one hundred » 
Tupees or upwards, a mortgage, other than a mortgage 
-by deposit of title-deeds,.can be effected only by a 
, registered instrument ; but when it is so effected the 
provisions of section 47° of the Registration. Act come 
into play. Section 17 of the Registration Act deals 
*- with documents which shall be registered, but there-is 
nothing in section 47 which shows that: it only relates 
to section 17 of the Act, and it would seem to relate. to 
any requirement of registration made by any. other 
statute for the ime being in force. It is clear that in. 
section 59 of the Transfer of Property Act the word - 
“3 registered ” points to the Registration Act itself, and. 
by section 4 of the Transfer of Property Act section 59 
of. that Act is expressly directed to be read as 
supplemental to the Registration Act itself. 
_ .The requirement of registration of a document 
‘is, in my ‘opinion, an evideatiary requirement; .an 
_ unregistered transfer is inchoate and is ineffective until 
registered. But it nevertheless exists and when 
registered operates from the date of its execution. 
Our attention has been called to the decision -in - 
U Ba Sein v. Maung San (J). It is true that it is there 
stated that section 47-of the Registration Act does not 
pretend to jay down that where an instrument which. 


{1)£(1934) LL.R. 12 Ran. 263.: 
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affects immovable property requires to be registered 
title in the property passes before regi8tration is 
effected : nonetheless title passes on registration, and 
though the transfer is inchoate until registered, once 
registered the title must be deemed to have passed 
upon the date upon which the mortgage was made. 
The learned Judges who tried the case to which I 
have referred thought that, if the date of execution of 
the deed were to be the date of the commencement of 
the period, the insolvent in collusion with the creditor 
to whom he was giving a preference over other 
creditors might secretly execute a mortgage, and 


refrain from registering it till after the period specified 


in section 54 of the Provincial Insolvency Act ; and 
a Madras decision to which we have been referred 
approaches the question from the same point of view. 
In N.R.MM.M.. Muthiah Chettiar v. The Official 
Receiver of Tinnevelly District (1) Mr. Justice Madhavan 
‘Nair says : bi 
“ If-the time was to run from the. date ‘of execution of the 


' document the object of section 54 could easily be frustrated,” 


‘This.method of approaching toa solution of the question 
is a dangerous one. If the period of time is to run 
from the date of registration only, as the learned 


Advocate-General in his argument pointed out to us,” 


the door would be left open to fraud just as much, if 
not more, as if the date were the date of execution. - If 
the decision in the case of U Ba Sein v. Maung San (2) 
be right it would seem that a fraudulent transfer 
registered after the petition was presented could not 
be set aside, for if the date of the transfer is to be the 
date of registration section 54 could, it would seem, 
have no application. In my opinion a consideration of 


(1) 64 MLLJ. 382, 385. {2} (1934) TL R.12 Ran. 263. 
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1937. the effect’ of the answer to this question does not 


— 


Inre — really assist in coming to any conclusion as to the right 


MAUNG : 
OOM MAUNS answer. 
“Mane Mai 
ats In Kalyanasundaram Pillaiv. Karuppa Mooppanar 


Hraunc. (1)-Lord Salvesen quoted with approval the decision 
Roserts, of a Full Bench of the Bombay High Court in Atmar am 
od Sakharam v. Vaman Janardhan (2), and pointed out 
that the decision there was correctly expressed in the 
headnote : | 


“‘ Where the donor of immovable. property has handed over 

‘to the donee an instrument of gift duly executed and attested; 
‘and the gift has been accepted by the donee, the donor has no. 
as -power to revoke the gift prior to . the registration of the 
instrument?” 


See also Venkapaschba Siyinivas Thaie v. "Subba 
. Rama Hegde (3) and further decisions there cited. It” 
appears from the judgment of Lord Salvesen that while ~ 
registration’ is a necessary solemnity in- order to the 
enforcement of a gift of immovable property, it does 
not suspend the gift until registration actually takes 
_ piace : nor does registration depend upon the consent 
of the donér, but is. the act of an officer: appointed. -by 
law for the purpose who is obliged to register the 
deed if the necessary formalities have been complied. 
with. 
in my opinion the requirement of repistration is a - 
requirement of form only : the Act looks not to the 
reality of the agreement between the parties but to 
the form in which that agreement is expressed : once 
the form has been supplied the reality of the transaction | 
receives acknowledgment. And, accordingly, in my 
opinion, the period of three months referred to in- 
section 54 of the Provincial Insolvency Act begins to 


Al) {1926).54 LA. 89, 95 ; LL.R. 50 Mad. 193. (2) (1924) LL.B. 49 oni: 388. 
{3) (1928) LLL.R. 52 Bom. 313. 
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tun from the date of execution of the transfer provided 
it has been properly registered within the specified time. 


BaGuLey, J.—I agree with the answer to this 
question proposed by my Lord the Chief Justice in his 
judgment. It seems to me that the principle laid 
down by the Privy Council in Venkatasubba Shrinivas 


Hegde v. Subba Rama Hegde (1) and Kalyana Sunda-- 


ram Pillai v. Karupfpa Mooppanar (2) is conclusive. I 
would like, however, to emphasize the fact that the 
question before us only deals with section 54 of the 
Provincial Insolvency Act. 

In N.R.M.M.M. Muthiah Chettiar v. The Official 
Receiver of Tinnevelly District (3) and. Lakhmi Chand 
v. Kesho Ram (4);two cases that were mentioned in 
argument, it ‘appears to have been assumed that the 
_ same considerations would apply with regard to the 
date of transfer in section 54 and in section 9 sub- 
section (1) (c) of the Provincial Insolvency Act. The 


wording of the two sections is quite different and. 


‘different considerations. might apply with regard to the 
two sections. ; 

I would, therefore, like to reserve my.opinion as. to 
whether the same considerations would necessarily 
apply in considering limitation with regard to section 9 


-(Z) (0). 


SPaRGO, J.—I agree with my Lord the Chief Justice’s 
answer to the question referred. Séction 47 of -the 
Registration Act lays down that a registered document 
shall operate from the time from which it would ‘have 
commenced to operate if. no registration thereof had 
-been required or made and not from the time of its 
registration. Clearly, if a document purporting to 








(1) (1928) LL.R. 52 Bom. 313. (3) 64-M.LJ. 382, 
(2) (4926) LL. 50 Mad. 193, (4); (1935) LL.R. 16 Lah. 735. 
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transfer title did not require registration, it would 
commence to operate from the time of its execution. 
‘That then is the date of the transfer and is therefore 
“the date thereof ”, in the words of section, 54 of the 
_ Provincial Insolvency Act, although -it be registered 


SpaRso, J. later. 


1937 
July 19, 


FULL BENCH (CRIMINAL). 


Before Sir Ernest H. Goodmuin Roberts, Kt., Chief Justice, Mr. sustice: Baguley é 
and Mr. Justice Spargo. 


_ THE KING v. ABOR AHMED.*. 


M urder—liteitional infliction of injury—Iujury sufictent in ordinans coursé of © 
nature _to “cause death—Injury likely to. cause .death—Inteution and _ 
knowledge of .accuscd—Want of proper medical treatment—Degree. of © 

. criminal responsibility—Infliction of wound in vital parl of body—English . 
cases of murder and ma sSeeeney eines ity of San Pai’s case—Petial Code, 
ss. 299, 300. 
Where an injury is intentionally. inflicted the defence that no proper medical 
treatment wasforthcoming does not exonerate the person who caused the injury 
from guilt of murder if he intended that the injury should be sufficient in the 


ordinary course of nature to cause death, or knew that it was likely to cause © 


death to that person. It does not exonerate him from guilt of culpable 
homicide if death ensues as a natural or likely corisequence, Such.a person is 
deemed to have caused the death and his degree of criminal responsibility must 
depend on the knowledge or intention to be gathered from the proved facts. . 

Part of the headnote in King-Eniperor v v. San Pai, 1.L.R. 14 ‘Ran. 643, 
Corrected, 

If aman inflicts a wound in a vital ‘spot and death ensues it is no Galeane to 
a charge of murder ie the accused to say that he did not 0 mean the injury to be 
fafal. ec 

Hamidv. King-Emperor,, 2L. B. R. 63 ;. King-Emperor v, E Pe, U.R. 14 Ran. 
716; Muvvala v. The Queen, 1 Weir 300 ; On Shwe v. sa ial LL.R. 

1 Ran 436, referred to. : 

English cases of murder and manslaughter must be read in the light of 
ss. 299 and 300 of the Penal Code and are not, by themselves, the law in . Burma ¥ 
or British India. : 

Per Sparco, J.—San Pai’s caseis authority for no more than this thatif death 
results from aninjury voluntarily caused, the person who causes that injury 
is deemed to have caused death, although the life of the victim might have been 7 





* Criminal Reference No. 75 of 1937 arising out of Crimindl Appeal No. 632 
of 1937 of this Court. 
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saved it proper medical attention had been given, anid even if medical treatment 
was given but was not the proper treatment, provided that it was administered 
dn good faith by a competent physician or surgeon: * 


The following reference was made for the decision 
of a Full Bench, Spargo J. cana ae by 


Baguuey, J. —The facts of this case are no longer in dispute. 

The appellant, with three cther lads, all it would seem 20 or 
‘under, was singing in-a village street. ‘The deceased Amira Bawli 
went and remonstrated with them as a child of his was lying sick 
in the house. The appellant Abor Ahmed told him that it was 
not his business as they were singing on the. road, so Amira 
Bawli put his hand on the back of his neck and gave him a shove 
and the party of singers went away. Not long afterwards the 
appellant returned with two elder people, Zor Mulock and Abdul 
Hakim, and they remonstrated with Amira Bawli asxing why he 
had assaulted the appellant as he was not in the house or in the 
compound. Amira Bawli said he only gave hima push to make 
him stop singing and if they objected they might lay the matter 
before the village elders. The appellant was not prepared to 
behave in a reasonable manner and took a da and cut Amira Bawli 
with considerable force on the left leg. . The blow is described by 
the medical officer as ‘on the lower third of the leg : the diagram 
or’ skeleton sheet shows it to be slightly above the ankle. 
As a result of this blow the victim died and the medical officer 
says death was due to exhaustion as the result of the injury. He 
further says the injury was sufficient in the ordinary course of 
nature to cause death. 

The trial Judge holding that'a man must be held normally to 
intend the natural consequences of his act takes it that the 
appellant having caused an injury sufficient in the ordinary course 
of nature. to cause death must be considered to have intended to 
cause such an injury. He then quotes from the headnote of King- 
en v. San Pai (1): 

“ Where a prisoner wilfully and without justifiable excuse 
inflicts a wound which is ultimately the cause of death, 
that person is guilty of murder.” 
and therefore convicted him of murder and sentenced him to 
death. 





(1) (1936) LL.R. 14 Ran, 643. 
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On behalf of the appellant Mr. Kya Gaing, who admits all the 
facts as given above, contends that his client should not be found 
guilty of murder. , 

It seems to me that this case, King-Emferor v. San Pai (1), as 


‘reported, requires further consideration. The point for decision 


in that case was really. covered, as pointed out by my brother 


‘Spargo J.,. in his short and concurring judgment, by Explanation 2 


to section 299 of the Indian Penal Code. Unfortunately the 
leading judgment refers 'only to English cases, and murder as 
defined in ‘the Indian Penal Code is not the samé as murder as 
defined under the Common Law of England. The first case. 
referred to is R. v. Holland (2) and fromsthe facts-as given in this 
judgment the crime under examination in that case was murder ~ 
under English law. But murder in England would not always be 
murder under the Indian Penal Code : so it is obviously dangerous 
to English cases .to decide whether a particular crime is. murder 
under the Indian - Penal Code: : and the: principle deduced 
from the case as crystallized out in the headnote is in my-opinion 
definitely incorrect so far as this country is concerned, though 
I havé no desire to suggest that San.Pai’s case was incorrectly - 


‘decided. With respect I would say that the decision of that — 


particular case is. correct. 

- At very short notice I have found three recent cases of this 
Court which would certainly have resulted in convictions for 
_murder ‘if this principle were ifollowed, but in all the cases. the 


- conviction ‘wag altered either to oné under section 304 or one 


under section 326 of the Indian Penal Code. 

In the case of ‘Nga Hla v. King- Emperor (Crintinal Anes 
No. 1117 of 1934) the appellant chopped a man’s foot and caused 
his death and the injury was sufficient in the ordinary course of 
nature to cause death ; but in the judgment occurs the passage : 

“ Tf the: appellant had the intention of either causing death 
or of causing such injury .as was sufficient to. cause 
death in the ordinary course of nature, he would have. 
inflicted an injury on « vital part of the body but not 
on a non-vital part such as a foot.” 

and the conviction was altéred to one under section an, Indian 
Penal Code. 

In Nga Tin Maung v. ‘Pieethascees (Criminal pene 
No.. 1634 of 1935) the injury was a cut at the. back: of the right’ 
knee. The judgment contains the passage : 


(1) (1936) LL R.14 Ran. 643. (2) M. & Rob. 351 3-174 E.R, 313, 
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“There is no dispute that he gave only one blow on the 
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—— 


knee. If he had any intention of killing the deceased THe Kine 


he would have given a blow on a vital part, such as the 
head or the neck.” 


v. 
ABOR 
AHMED, 


and this conviction was altered to one under section 304, Indian Baursy, I. 


Penal Code. : 

In Nga Po Tu v. King-Emperor (Criminal Appeal No. 446 of 
1936) death was caused by a cut above the elbow which caused 
denth and death resulted because no attempt was made to staunch 
the blood. In this case the conviction was reduced to one under 
section 326, Indian Penal Code; but in all these cases the 
appellants wilfully and without justifiable cause inflicted’ wounds 
which were ultimately the cause of death, so all of them run 
counter to King-Entperor v. San Pai (1) as it appears in our 
Reports. te 

I do not think that the decision in this case really supports 
the head-note, but reported as it is with these references to 


English cases I think it is distinctly misleading and, after all, our 


‘Reports are intended mainly as guides to subordinate Courts. 

It has been suggested that there isno need to refer this 
matter to a Full Bench because a judgment might be written 
explaining it, but I am very much averse to one’ Bench 
criticizing. or explaining almost to the extent of explaining away 


a published ruling of a Bench. of equal standing. It wasin 


consequence of this having been done that the paragraph on 
pages 586 and 587 of the Report in King-Emferorv. Nga Lun 
Thoung (2) had tobe inserted in the judgment. I would, therefore, 
refer to such Full Bench as my Lord the Chief Justice may direct 
the question— ae i 
“Is the principle laid down in King-Emperor v. San Pai 
(1), as it appears in the Report, embodied in the 
head-note correct?" : 


Lambert (Government Advocate) for the Crown. 


Explanation 2 tos. 299 of the Penal Code reproduces 
the English law. See Ratanial on the Law of Crimes, 
14th Ed. p. 700, and the cases cited. In King-Emperor 
v. San Pai (1) Leach J. cites three English cases in 
support of the proposition that a person 1aay be guilty 





(1) (1935) LL.R. 14 Ran. 643. (2) (1935) LL.R. 13 Ran. 570. 
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1982 of murder notwithstanding that death might have been 

‘THE kine avoided if the injured person had submitted to proper. 

Apor Medical treatment. The English cases so cited do 

-AEMED. support this proposition . R. v. Holland (1), however, 

goes further and gives an instance of an act’ which 

would constitute murder in England but not here. in 

Burma. According. to the definition in s. 300 (3) of 

the Penal-‘Code. in order that-an accused persofi may 

be held-to: be guilty of murder he must not only have. 

intentionally caused an injury which proves to be 

‘sufficient in the ordinary ‘course of nature to cCatise- 

death but he must also have intended that such i injury 

shouldbe - sufficient in’ the ordinary course. of nature 
‘tocause death. 

- On the facts San Pai’s case‘ was re decided. 
"The learned Judge i is right in stating that where a person. 
‘stabs another in the chest with sufficient force to 
penetrate the chest” cavity, it’ must be held that he 
intended to cause injury sufficient in the ordinary. 
coursé of nature to causé death, and it matters not that 
the immediate cause of death: was an abscess set up 
by the wound, . 

The headnote i in San Pai’s case is not quite connect. 
The second sentence omits to indicate that the bodily . 
injury which the accused intended to. inflict was 
sufficient in the ordinary course of nature to cause 
déath. Without sucli intention the offence is not more 
than culpable homicide not amounting to murder. 

A man’s intention is gathered from all the surround- 
ing circumstances, including the knowledge which may 
be imputed to the individual concerned. If a villager 
cuts .a man upon the arm or leg, which might be 
considered to be a non-vital part of the body he is 
presumed not: to know that death is a likely consequence 





(1) M. & Rob. 351. 
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and consequently not to have intended to cause injury 1937 
sufficient in the ordinary course of nature tocause death. Tae Kine 
See Ba U v. King-Emperor (1); Kra Chan U v. anor 
King-Emperor (2) ; Nga Tin Maung v. casted sca 
(3); Po Chit v. The Crown (4). - 


Kya Gaing for the accused. The reference order 
involying the decision in San Pai’s case is in favour 
of the accused. On the facts the accused should not be 
convicted of murder. 


RoBerts, C.J.—The question propounded in this 
reference is as follows : 


“Ig the principle laid down in King-Emferor v. San Pai (5) 
as itappenrs in the Report, embodied in the head-note, correct ?” 


I am of the opinion that King-Emperor v. San Pai 

(5) was rightly decided. The case was one in which 
the conviction for murder was upheld, the appellant 
having stabbed one Kasi in the chest.so as to penetrate 
the chest cavity. It was held that he intended to cause 
injury sufficient in the ordinary course of nature fo 
cause death, thus bringing the case within.the third part 
of section 300 of the Indian Penal Code. It mattered 
,not that the immediate cause of. death was an abscess 
set up by the wound. This is expressly provided for 
by Explanation 2 of section 299, which runs as follows : 


_ “ Where death is caused by bodily injury the person who causes 
such bodily injury shall be deemed to have caused the death, 
although by resorting to proper remedies and skilful treatment the 
death might have been prevented.” 


The explanation does not say that the person shall 
be necessarily guilty of murder. Whether he is guilty - 





(}) 4 LBB. 347. {6)) ALR: 4930 Ran. ‘112 : 37 Cr. LJ. 473.” 
(2) A.LR, (1923) Ran, 247. (4) ALR. (1924) Ran. 212. 
(5) (1936) I-L.R. 14 Ran. 643, 
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ae of murder depends on whether his act falls within the 
Tae Kr isa category of acts enumerated in section 300. 


ApOR - Unfortunately the headnote in the case is too wide. 
AHMED. Tt gays : 
ROBERTS, C.J. 


“Where a prisoner wattutiy and ee justifiable excuse 
inflicts a wound which is ultimately the cause of death, that 
person is guilty of murder.” 

It should read : 

“Where a person wilfully and without justifiable excuse 
inflicts a wound which is ultimately the cause of death of another 
person, he Bian be déemedto have caused the death of that 
other person.” 

_ It seems desirable to add a few words on the meaning 
of the third part of section 300 which says that culpable 
homicide 1 is murder if the act by which the death is 

«caused is done with the intention of causing bodily 
injury to any person and the bodily injury intended to 

be inflicted is sufficient.in the ordinary course of nature . 
to cause death. Though in fact an injury may be 
sufficient. in the ordinary course of natureto cause death 
it is not murder unless it was intended that the injury 
should be sufficient in the ordinary course of nature to 
cause death. Where there. was such an intention it is 
murder. 

It has been held < again and again that if a man inflicts» 
a wound in a vital spot and death ensues}. it isno defence 
to a charge of murder for the accused to say that he did 
not mean the injury to be fatal. As was said by Leach J. - 
in. King-Emperor v. E Pe'\1) the intention of the 
accused is to be gathered from the proved facts of - 
the case. And see Hamid. y. King-Emperor (2) and 
On Shwe v.. King-Emperor (3). ©. 

Ifa man inflicts a wound in a pa ane, is not - 

ordinarily vital, ‘his intention is equally to be gathered 





_Q) (1936) LLR. 14 Ran, 716, 2) 2L.BR63. 
3) (1923) LEAR. 1 Ran. 436. 
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from the proved facts of the case. If, for instance, it is 
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a wound which happens to be sufficient in the ordinary T#* Ke 


course of nature to cause death, the Court must consider 
not merely whether the wound was intentionally inflicted 
but whether it was intended to be sufficient in the 
ordinary course of nature to cause ae eee 
sondaiya v. The Queen (1). 

Put shortly then, where an injury is intentionally 
inflicted the defence that no proper medical treatment 
" was forthcoming does not exonerate the person who 
caused the injury from guilt of murder if he intended 
that the injury should be sufficient in the ordinary 
course of nature to cause death, or knew that it was 
likely to cause death to that person. It does not 
exonerate him from guilt of culpable homicide if death 
ensues as a natural orlikely consequence. Sucha person 
is deemed to have caused the death, and his degree of 
criminal responsibility must depend on the knowledge 
or intention to be gathered from the proved facts, 

- It should be added that the English cases cited in 
King-Emperor v. San Pai {2) must all be read in the 
light of section 299, Explanation 2, and of section 300 
of the Penal Code which is Statute law inapplicable to 
England. The English cases are not, by themselves, 
_ the law in Burma or British India ; - and in particular I 
am_ satisfied that the case of R. v. Holland (3) led to a 
result which was: different from that which would be 
correctly arrived at in this country having regard to 
section 300, though reference to it was made by way of 
illustrating the meaning of section 299. 

My answer to the question propounded therefore is 
that the case of King-Emperor v. San Pai {2) was rightly 
decided but that part of the headnote is incorrect forthe 
reasons whigh I have given. 


(1) 1 Weir 300. (2) (1936) LL.R. 14 Ran. 643. 
(3) 2M. & Rob. 35, 174 E.R. 313. 
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sahil —I agree. 


SPARGO, J.—I dgree with my Lord the Chief Justice 
in.his answer to this reference, namely, that the head 
note in the case of* King-Emperor v. San Pai is 


incorrect so far as concerns that part of it which reads : 


“ Where a prisoner wilfully and without justifiable excuse: 
inflicts a wound which is ultimately the cause. of death, that. 


person is.guilty of murder.” 


I agree that this part should read : 


“Where a person wilfully and without justifiable excuse 
inflicts a wound which is ulimately the cause of death of another 
person a shall be deemed to have caused the death of that other 


person.” 

The question that arose for decision in ‘San Pai's 
case was whether a man who stabbed another in the 
chest should be deemed to have caused his death, the 
victim having died from an abscess which formed in 
the lung owing to the weapon with which the wound 


‘was inflicted being infected and not oe from . 
the wound. 


The learned Sessions Judge who ae the case found — 
that 


death was caused by an abscess on the lung which was not 


; diagnosed. If an operation was: performed his life might have: 
been: ‘Saved. It-was bad luck that the blade of the knife was 


infected or otherwise Kasi would probably not have died. ¥ am 
of opinion that section 302; Indian Penal Code, does not: apply 
and that the offence comes. within” the purview of section. 526, 


Indian Penal Code.” ayers 
It is evident that the Bench, of éhdob: I Eied 2 


member, endeavoured to answer the above question 
and my learned brother Leach supported the conclusion . 


‘that he had, arrived at by showing-that.a similar rule, 


applied in England. San Pai’s case'is authority for no 
more than this that if . . death. results from an injury 
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voluntarily caused, the person who causes ‘Guta injury 
is deemed to have caused death although the life of the 
victim might have been saved if proper medical atten- 
_ tion had been given, and even if medical treatment was 
given but was not the proper treatnient, provided that it 
was administered in — faith by a. competent physician 


-ur surgeon. 
It is clear that the headnote goes far beyond this 


and I can only suppose that this particular passage was 
included in the headnote by mistake. 


APPELLATE CRIMINAL. 
Before Mr. Justice Baguley, awd Mr. Justice Spargo. 
ABOR AHMED v, THE KING.* 


Culpable homicide not atnoutling to-murder—Violent injury with dab on leg 
near ankle—Death from injury—Injury sufficient in ordinary course of 
uature to cause eath—Intention ‘or knowledge—Cuts on the leg—Violent 
bluw with formidable weapon—Kuowledge of are likely to cause death— 
Penal Code, ss. 302, 304, part 1. 

‘The appellant after an altercation smote the deceased with great force on 
stlic leg above the ankle with his dah with such force that ‘he cut through the 
“bones'and the. arteries. “As a result the tan ‘died four Mays Water in the” 

hospital. The medical evidence.was not-satisfactory. 

_ Held, that the appellant did in-fact inflict injury sufficient in the ‘ordinary 
courdo ‘df -trdture to catse death, ‘but the intention to-cause such injury or ‘the 
‘knowledge that he-must-inflict-such injury could not ‘be ‘imputed to him. “A 
aman who directs‘a blow on the-leg, especially near the ankle, does not, as.a 
general rile, ifitend to cause injury sufficient in thé ordinary course of nature 
to cause death. But under the circumstances as the appellant ‘strudk a very 
violent blow with a formidable weapon he must be held -to have. known that 

‘the injury. he would inflict was likely to cause death, and so was guilty under 

#. 304, part 1 df thePenal Code. 

* The ‘King v. Abor Ahmed, (1937) Rang. 384, applied, 

Kra Chan U v. King-Emperor, 2 Bi:J. 103, dissented from. 


Kya Gaing for the appellant. 


Lambert (Government Advocate) for the Crown. 


Sagi RIE phim yesee eon dn RR aR reads meet oe 
* Crlininal Appeal No. 632 of 1937 from the order of ‘the Sessions Judge 
of Arakan In Sessions Trial No. 14 of 1937. 
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‘Ehauuny, J.—The question which was ‘referred to 


aontimorso the Full Bench having been answered in the sense in 


THE Kine. 


which it has been, this case has now to be determined, 
on what are really the agreed facts: 

The appellant after an altercation smote the deceased 
on the leg above the ankle with his dah with such force 


‘that he cut through the bones and the arteries. Th 


consequence the man died four days later in hospital. 
The medical officer when examined in the Commit- 


ting Court said that the injury inflicted was sufficient 


in the ordinary course of nature to cause death. ‘When. 
examined in the Sessions Court he went further and 


‘said that the injury was necessarily fatal. The fact that 


he made these divergent statements: does not inspire 


_ very great confidence and it is difficult to decide which 


of these statements must be accepted. In view of this . 
fact, and: relying on what is common knowledge we 
think that it cannot be held. that the injury was more. 


than sufficient in the Ontaary course of nature to site 


death. 
. » The question then arises as. to. =e ‘offence the 


.appellant has-committed. He did in fact inflict injury. 


sufficient in the ordinary course of nature {o cause 
death. Can he bé imputed with the intention to | 
cause such injury or the knowledge that he must inflict 


‘such injury ? In my SPE this cannot be assumed 


against him. 
' Our attention has ro drawn toa Bench decision 


of this Court, not officially reported, Kra Chan U v. 


King-Emperor (1), in which the appellant was convicted 

of murder, where the injury inflicted was much the 

same as the injury inflicted in the present case. This 

décision is now 14 years old and the more recent 

decisions of-this Court which have been referred to in 

the order of reference to the Fuil Bench show that the. 
(0) 2 BLJ. 103. 
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general tendency of opinion now is not accordance with 
the rule laid down in Kra Chan U’s case. , 

The intention, so far as we can see, of the appellant ~ 
was to cut the deceased on the leg, and the cut inflicted 
‘was quite low down near the ankte. Aman who directs 
a blow in this direction asa general rule would be a 
man who did not intend to cause injury sufficient in the 
‘ordinary course of nature to cause death because most 
cuts on the leg are not injuries sufficient in the 
ordinary course of nature to cause death. The blow 
was delivered with:great force, very great force perhaps 

‘we could say, and even residents in the jungle must be 
held to: know that a violent blow of this nature with a 
‘formidable weapon is likely to cause death wherever 
the blow may fall, but I do not think that any intention 
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Bacuey, ; 


higher than this can be imputed against the appellant. : 


I would, therefore, set aside the conviction under 
section 302, Penal Code, and the sentence of death and 
in its place record a conviction under section 304, 
Part I, and order that the appellant be rigorously 
imprisoned for ten years. 


’ Sparco, J.—I agree. - 
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CIVIL REVISION. 
‘Before Mr. Jiistice Mosely. 


-MAUNG PO HTWA anD ANOTHER 
v. 


MA NGWE ZIN.* 


Burmese Buddhist law—Joint property of husband and wife—Death of orice 
spoitse—Siccession by inheritance, riot by survivorship—Widow’s suit for 
recovery of debt Aue to husband—Succession certificate necessary—Time to 
be allowed for obtaining succession certificate—A ppellate Court's owers— 
Provisional decree or suspension of decree—Succession Act ear of 
1925), s. 214. 

According to Burmese Buddhist Jaw - on ‘the death of one spouse the 


“surviving spousé takes the interest of the deceased in the joint property by 


inheritance and not by survivorship. A widow must therefore tie ‘out a. 
succession certificafe before a ‘decree could be granted to her in her. suit for’ 


‘recovery of a debt due to her husband. 


N.A.V.R, Chettyar Firm v. Maung Than. Daing, 1 LR. 9 Ran. 524% 
‘Ma Naw Za v. Ma Thet Pon, PJ. 334, followed. 
Daw Ywet v. Ko Tha Htut, UL.R. 7 Ran. 806; Ma Paing v. Sutising Stee : 


Haw, L.L.R.'5 Ran, 296, dissented from. 


An appellate Court can Bive a provisional decree or suspend its decree until 
a succession certificate has been obtained, and has the power to ‘direct the trial 
Court to grant a decree for the debt on production of the succession ‘certificate. 


_ for obtaining which a reasonable time should be allowed to the plaintiff. 


C.A.M. Chetty v. Maung Po Yan, Civil Rev. No. 67 of 1913, Ch. ct L. Be : 
Chaing Nav. Shwe Ok, 13 B.L.T. 233, referred to. 
Ma Sein Nyo v. Ma Mai Tu, 2 L.B.R, 164, dissented from. 


Leong for the appellant. 


Kale for the respondent. 


MoseELy, J.—The plaintiff-respondent, Ma Ngwe 


- Zin, sued, as the legal representative of her husband, 


the defendant-appellants to recover a debt due to her 
husband. She obtained a decree, which was confirmed 
on appeal; and the only ground now argued in this. 
application in revision is that she should have been 





* Civil Revision No. 423 of 1936 from the judgment of fe District Court of 
Myingyan in Civil Appeal No, 35 of 1936, 
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made to take out a succession certificate first before a 
decree could be granted, —vide. section 214 (1 ) (a) of 
the Succession Act. 

The trial Court held that it was ove by Daw 
- Ywet v. Ko, Tha Htut (1),a ruling which has not ‘yet 
been formally overruled, and that therefore no certi- 


ficate was necessary. This ruling relies on Ma Paing 


v. Maung Shwe Hpaw (2), where it was held that a 
Burmese Buddhist husband and wife were partners. 
Ma Paing'’s case (2) was, of course, overruled in 
N.A.V.R. Chettyar Firm v. Maung Than Daing (3) 
where it was said that on the death of one spouse the 
-suryiving spouse takes the interest of the deceased in 
the joint property by inheritance and not by survivor- 


ship. The lower appellate Court has misunderstood _ 


this ruling. The authorities which existed before 
Ma Paing's case (2) must therefore be followed. The 
earliest one is Ma Naw Zayv. Ma Fhet Pon (4). It is 
clear, and admitted here that the plaintiff must take out 
fa succession certificate. 

In Ma Sein Nyo v. Ma Mai Tu (5) it was held, 
dissenting from Ma Naw Za’s case (4), thata provisional 
decree could not be passed by an appellate Court 
‘allowing the production of a succession certificate 


within a reasonable time. This was again dissented 


from in Chaing Na v. Shwe Ok (6), following an 
unreported case, C.A.M. Chetty v. Maung Po Yan (7). 
In the last mentioned case the objection was not 


taken in the Court of first instance. In the suit before | 


me it was. J do, however, consider, especially con- 
sidering the lack of present authority on the point, that 


awrite apes ee oe nC, 


(1) (1929} LL.R. 7 Ran. 806, (4). PJ. 334, 

(2) (1927) L.L.R. 5 Ran, 296, (5). 2 L.B.R. 164, 

(3) (1931) LL.R, 9 Ran, 524, 537, (6) 13 B.L.T, 233, 
(7} Civil Rev, No, 67 of 1913, Ch, Ci L.B. 
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~ such an opportunity should be given to the plaintiff to 


produce a sticcession certificate. I see little difference 
between an appellate Court giving a provisional decree 
and an appellate Court suspending its decree until the 


- succession certificate has been obtained. There is no 


doubt that the latter course is within its power, but I 
think that the former course is also within its power’ 
and in accordance with the intention of section 214 of 
the Succession Act. 

It will, therefore, be ordered that the plaintiff's suit 
be decreed with costs by the trial Court if she obtains. 
a succession certificate within a reasonable time to be 
fixed by the. trial Court. But. the parties must pay 
their own Costs in the lower appellate Court and in this 


, Court (where I fix the -advocate’s fee at-two gold 


mohurs). If the plaintiff-respondent fails to obtain a 
succession certificate within a reasonable time the suit . 
will be dismissed with costs throughout. 
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APPELLATE CIVIL. | 


Before Mr. Justice Mosely, 


MAUNG KYAW THA iri 
Vv. Apt. 5. 


THE CO-OPERATIVE TOWN BANK, HENZADA.* 


Co-operative Society—Claim against ex-mmember for malfeasance and non- 
feasance—Limitation Act, art. 35—Claim referred to arbitrator by Registrar 
—Award enforceable as a decree of civil Cour —Arbitrator’s error as to 
law of limitation~Executing Court's power. to question legality—Co-oper- 
ative Societies Act, ss. 47, 49, 50 (2) (1)—Burma Co-operative Societies Rules, 
1931, 7, 15. 

There is no provision in Rule 15 of the Burma Co-operative Societies Rules, 
1931, framed under s, 50 (2) (1) of the Co-operative Societies Act, expressly . 
barring the jurisdiction of civil Courts in relation-to proceedings. of the Regis- 
trar or arbitrators in the same way asthe jurisdiction of civil Courts is barred 
with respect to matters connected with the liquidation of a society. 

A co-operative socicty's claim for compensation against its ex-member and 
manager for selling a house for a sum much less thanits value, and for not 
crediting the amount to the society is a claim for malfeasance and non- 
fonsance, and the period for filing a suit for compensation is two years from 
the date of the wrongful act. 

But if under Rule 15 an award is made in respect of the pee by an 
arbitrator appointed by the Registrar the award is on application to the civil. 
Court enforceable as a decree of such Court, notwithstanding the fact that at ° 
the date of the appointment of the arbitrator a-suit in respect of the claim was 
time-barred, Although the arbitrator errs as to the law<of limitation, the 
Court hag no power.to do anything except to execute the award, and cannot 
question the legality of the award in proceedings for execution of it. 

-Aliwuad Yar v. Co-operative Credit Society, ALR. (1926) Lah. 547; Disanpat v. 
Anjuman, A.LR. (1935) Lah. 947; Maung Aung Nyein v. Mautig Gale, LL.R.7 
‘Ran. 533; S. A. Nathan v. S. R. Samson, 1.L.R. 9 Ran. 480, referred to; 


Ei Maung for the appellant. 


Tin Aung for the respondent, 


- Mosg.y, J.—This sec ond appeal is against an order 
of enforcement of an award, under Rule 15 Sub-section. 
(4) of the Burma Co-operative Societies Rules, 1931, 








Civil Sccond Appeal No. .278 of 1936 from the judgment of the District 
Court of Henzada in Civil Misc. Appeal No. 35 of 1936. 
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at under section. 50, sub-section (2) (1) of the 


Co-operative. Societies Aci, (Burma Act VI of 1927). 
The award was made by an arbitrator appointed by the 
Registrar in a dispute between the appellant, Maung 
Kyaw Tha, ex-member and manager of the Co-operative 
Town Bank, Henzada, and that banking society. The 
Bank’s claim related to a loss of Rs. 1,050, which they 
said they had suffered by the default of their manager 
in selling a- house worth that sum for Rs. 400,-which 
Rs. 400 was not credited to the society. The date of 
the loss must have been the date of the sale of the 


“house, which was effected on the 31st March, 1932, 


Maung. Kyaw-Tha was dismissed in August 1932. This 
loss was brought to. notice -by a surety. in July. 1934, 
Inquiry was started in October, 1934.- Application for 
‘appointment of an. arbitrator was made in May, 1935, 
he was appointed in July, 1935,-and he gave his award: 
in January, 1936. ae 
It would appear that-the bank’s claim was one for 
compensation for malfeasance and non-feasance, under 
Article 36 of the Limitation Act,—limaitation of a suit. 
for which is two years from the date of the malfeasance 
or non-feasance. Jt would seem that the claim was time- 
barred at the time of. the appointment of the arbitrator, 
‘Reliance for the appellant is also placed on section 
26 (2) of the Co-operative Societies Act of 1927. That 
séctior, however, clearly relates only to liability of past 
members for contribution to the debts of the society, 
and not to debts by members fo the society. Such 
questions. of liability, under section 26, usually. come 
before the Court in proceedings in liquidation on orders 
made by the liquidator under section 47 of the Act. 
That section, it is.to be noted, {sub-section 5), allows 
the liquidator’s ordérs to be enforced by a civil Court. 
in the same manner as a decree of such Court, in 
exactly the same way as an award of an arbitrator 
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under Rule 48, sub-section (4). But it is to be noted 


that section 49, which provides that “ save in so far as” 


is hereinbefore expressly provided no civil Court shall 
‘have any jurisdiction in respect of any matter con- 
nected with the dissolution or winding up of a co-opera- 
tive society. under this Act”, is not.reproduced under 
Rule 15. There is no provision in Rule 15 expressly 
' barring the jurisdiction of civil Courts in relation to 
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proceedings of the Registrar or of arbitrators in the 


same way as the jurisdiction of civil Courts is barred 


with respect to matters connected with the liquidation ~ 


of a society. - 

Whether the award of the arbitrator could be 
attacked by. suit is not a matter before me now. I need 
only mention in this connection that the case cited in 
the trial Court, Dhanpat v. Anjuman Dahi Alo Mahar. 


(1), was one from Lahore, and under the Punjab 


Co-operative Societies Act, [section 18, clause (j)], “an 
atbitrator’s award”, (like an order in liquidation}, “is 
not, as between the parties to the dispute, liable to be 
. Called in question in any civil Court, and is final and 
conclusive, except on proof of corruption.” It was 
remarked in that case, I note, that the intention of the 
Legislature appeared to be that a past member should 
be liable for debts due to the society with such 


restrictions as might be applicable under the law of 


- limitation. 

It is clearly not the intention of the Legislature that 
the arbitrator should arbitrarily. arrogate to himself the 
right to ignore the law of.limitation. 

I do not see, however, how this award, which is to 
be executed as a decree, can be attacked in execution 
proceedings merely on the ground that it has ignored 
the law of limitation and is, to that extent, clearly 


| (1) ALR. (1935) Lah, 947.- 
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illegal. The same considerations here come into play 


asin Maung Aung Nyein v. Maung Gale (1), though 
what was in question there was an illegal order of a 
liquidator. Here, even if the executing Court could go 
behind the decree to the reasons for the judgment, the 
judgment. was the award of the arbitrator, and the 
arbitrator had jurisdiction to commit errors of law. F 
do not see;..however, that the executing Court oan go 


‘behind the decree in executing this award, which is to 


be executed as a decree of the Court, and the principles 
laid down in:S. A. Nathan v. S. R. Samson (2) must 
apply. 

It is suggested that the pineal epetied in isa 
Ba Lat v. Liquidator, Kemmendine Thathanahita Co- 


operative Society (3) could be applied here. But that 


‘was a special case where the Court found itself able to. 
interfere with an obviously inequitable order of the 
liquidator, passed under section 47 (2), as to the costs’ 
of the liquidation, on the ground that on the face of: 
it the order was one to recover costs which were not: 
incurted for the purpose of winding up the society that’ 
the liquidator was liquidating, but for a different. 
purpose, that of establishing a point of law for the: 
benefit of the whole co-operative movement by a 
decision of a‘test case. It was possible to hold there 
that the liquidator had no jurisdiction under section 47 
(2) to pass the orders which he did. 

In the present case, however, I am unable to hold 
thatthe arbitrator had no jurisdiction to pass the order’ 
in question merely because it was not an order in 
accordance with the law of limitation ; and though, as 
I have said, there is no express provision in the Act or 
Rules barring the jurisdiction of the civil Court in such 


¢ 


. 


(1) (1929) LL.R. 7 Ran. 533. (2) (1931) 1.L.R. 9 Ran: 480. 
(3) (1933) LL-R. 11 Ran. 125, 
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cases, yet I do not see that the Court has power to 1937. 
question the legality of the award in these proceedings gS 


for execution of it. I agree with what was said in v 

Ahmad Yar v. Co-operative Credit Society (1), that the pee 
Court has no power to do anything except to execute args 
the award. wee. 


_ This appeal will, therefore, be dismissed with costs. 





APPELLATE CIVIL. 


Before Mr. Justice Mosely. 


DAW OHN BWINT AND OTHERS 1937 


v. ; Afl. 6. 
DAW SAW MAY AnD ANOTHER.* 


Succession cerlificate-—Joint certificate lo several persous—Rival claimanis— 
Succession Act, s, 373. 

There te nothing illegal in issuing a joint succession certificate to more 

porsons than one. There may be inconvenience andimpropriety in issuing it 

to rival claimants, but s. 373 (4) of the Succession Act does not debar the issue 


of joint certificates, 
Lonachand vy. Uttamchand, LL.R. 15 Bom. 684 ; Madan Mohan v. Ramdial 


LL.R, § AH. 195: Ram Raj v. Brij Nath, LL.R, 35 All. 470, referred to. 
_Dangali for the appellants. 


Ennoose for the respondents. 


MosEty, J.—The ground of limitation has been 
abandoned, and the only remaining question to be 
decided is whether a joint succession certificate to 
several claimants could have been given, as was done 
in this case, to the decree-holder respondents. 

Section 373, sub-section {4) of the Succession Act 
Says : y ie 

“When there are more applicants than one fora certificate, 
and il appears to the Judge that more than one of such applicants 





(1) A.LR. (1926) Lah. 547, 
* Civil Second Appeal No. 314 of 1936 from the judgment of the District 
Court of l'yap6n in Civil Misc. Appeal No. 22 of 1936. 
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‘are interested in the estate of the deceased, the Judge may, in 


deciding to whom the certificate is to be granted, have. regard to 
the extent of interest and the fitness!in other respects of the 
applicants.” 


‘It would not seem that the Act contemplated the isstre 


of joint certificates, but I do not think that it can be 
said that if such certificates were issued their issué 


- would be illegal under the wording of this section. 


There are rulings which say that joint certificates should 
not be issued, but these rulings relate to cdses where — 
the person to whom the certificates were issued jointly 
were rival claimants to the estate in question. 

In Madan.Mohan v. Ramdial and another (1) it was 
said that the grant of.a joint certificate to two or more 
persons is not only fraught with obvious,inconvenience, 


“but is opposed to the spirit and policy of the Act, which 


was specifically directed to providing greater security 
for persons paying and to facilitating the collection of 
the debts by removing all doubts as to the legal title to 
demand the same. It was said that the issue of joint 
certificates would ordinarily defeat instead of subserving 
both these objects. No doubt, the main inconvenience 


. would have been the danger of rival claimants giving a 


discharge and accepting a smaller sum which they hoped 
to be able to retain. Lonachand Gangaram Marwadi. 
v. Uttamchand Gangaram Marwadi (2). On the other 


hand, it was held’ in Ram Raj v. Brij Nath and 


others (3) that though the order granting a certificate to. 
more persons than one might be inconvenient, yet there ~ 
is nothing illegal in it. I agree with the principle laid 
down there, and dismiss this appeal with costs. 


(1) (1882) .L.R.5 All.195. - (2) (1891) LLR. 15 Bom. 684. 
(3} (1913) ILL.R, 35 All. 470. , 


1937] RANGOON -LAW REPORTS. 405. 


APPELLATE CIVIL. 


Before Mr. Justice Mosely. 


AH. YAN AND ANOTHER . 1937 
v. Apl. 7. 


THE PRESIDENT, WAKEMA MUNICIPAL 
COMMITTEE. * 


. Surety's liability—Tax-collector of wanpeactiag Pantie neglect of mutici- 
pality to observe byc-laws and regulations—Neglect to supervise and check 
lavecolleclor—No provision in bond to supervise—Defalcations by tax- 
collector—Laches and passive acquiescence of obligee—No discharge of surety 
—Positive acts of obligee—Counivance and fraud—Contract Act, s. 139. 

A passive neglect on the part of a municipality from observing the bye- 
aws made and resolutions ‘passed for its own protection as regards the super- 
vision and the checking of its tax-collector, and forming no part of the condi- 
tons of the bond entered into by the surety of the tax-collector, does not 
achargo the surety from his obligation to make good the defalcations of the 
tux-collector, Mere laches of the obligee, or mere passive acquiescence by ‘the 
obligce in acts which are contrary to the conditions of the bond, is not sufficient 
_ Of Iteelf to relieve the surety. To have that effect, there must be some 
positive act done by the obligée to the prejudice of the surety, or such degree of 
negligence, as to imply connivance and ‘amount to fraud. 
The Mayor, Aldermen and Citizens sh Durham v. Fowler,22 Q.B.D. 394, 
followed. 
Mactaggart v. Watson, 3 Ci, & Fin. 525 ; Samuell v. Howarth, 3 Mer. 272 ; ; 
Trent Navigation'Co, v. Harley, 10 East 34, referred to. 


Rauf for the appellants. 
, Wellington for the respondent. 


MOSELY, J.—This second appeal i is against a decree 
by which the appellants, who were sureties for one 
Mating Ba U,.a Tax Collector for the Wakema Munici- 
pality, were ordered to pay Rs: 2,378-6-6,—the amount 
of the Tax Collector’s defaications,—to the said 
Municipality. 

The only ground now argued is that the Munici- 
pality omitted to do certain acts which their duty to the 





___ “ Civil Second’ Appeal No. 327 of 1936 frdm ‘the judgment ‘of ‘the District 
Court of Myavingmya in Civil Appeal No, 18 of 1936. 
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sureties required them to do, and thereby impaired the 
remedy of -the sureties against the principal debtor, 
thereby discharging the sureties, (section 139 of the 
Contract Act). . 

It appears that the Municipal bye-laws require the 
Secretary to see that the Tax Collector did not keep 
more than Rs. 300 in his possession, (Rule 21). Some 
of the tax receipts i in question had been entrustedeto the 
Tax Collector on the 1st of April, 1933, others in July, 
and others in October. The: defalcation was apparent 
on the 27th of November, 1933, when the Tax Collector 
made a false report of burglary. Some of the tax tickets 
were perhaps an unduly long time in ‘his hands. ; 
_. The Manicipality had passed a resolution as long 
ago as November, 1923, deciding that all Tax Collectors 
should ‘send.in a return of the taxes collected once a 
week. This resolution appears to have been a dead 
letter until August, 1933, when efforts were made to. 
enforce it, but the Tax Collector in question failed to 
send in any statements, and from then on, it would | 
appear from the Auditor's report, which ee been put 
in in evidence, (exhibit 1), that, after the last credit 
of taxes by the Collectoron 20th of September, 1933, 
the Secretary failed to check the assessment rolls and. 
verify the outstandings with the tax tickets, (vidé rule 
17, see page 4 of exhibit 1). It would appear, too, from. 
the evidence of the then President, Maung Than Kywe, 
(page 34 of the record), that the Commissioner was 
‘warning the Municipality about the outstandings. 

It is argued for the appellants that these failures on 
the part of the Municipality to check the tax collections © 
and to see that the receipts were promptly credited 
were responsible for the defalcation. 

There was nothing, of course, in the bond which 
bound the Municipality to supervise the-work of the 
Tax Collector in this way or in any other way. 
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As was said in the leading case of John Mactaggart . 


v. William Watson (1) by Lord Brougham :: 


“* Now the main reliance of the respondent, and in which view 
the Court below fully shared, is upon the supposed fact of the 
commissioners having been careless in calling on Jeffrey to render 
accounts, and in otherrespects toperform his duty under the statute. 
They say that it was the office of the commissioners to see that 
he did properly discharge his duty ; that the cautioner relied on 
their performing that office, and that their non-performance 
creates acase which he never contemplated, and to which his 
suretyship cannot apply. Was it of no moment to observe that 
the performance of the statutory duties by Jeffery was one of the 
very things for which the obligation bound his surety? Assuredly 
it is no argument against my being answerable for a man’s not 
doing a certain thing that the party to whom I gave this obliga- 
tion did not see that he did the thing. I had myself undertaken 
for his doing it, and it is no discharge of my voluntary obligation 
that the other party, the obligee, did not see to his proceedings. 
The statute and the bond have the very same object of giving the 
creditors.a double security against malversation of the trustee,— 
the superintendence of the commissioners and the obligation of 
the'surety. The argument of the respondent here, and by which 
he swayed the Court. below, at once cuts off one of these securities, 
and leaves the creditors only protected by the other. The duty 

incumbent on the commissioners, as a pledge to them, continues ; 
but that security they had without the bond, and I do not see how 
the bond can avail them at all, or why it was to be taken if this 
_ argument prevails. ss 


It is clear that mere laches of the obligee, or a mere 
passive acquiescence by the obligee i in acts which are 
contrary to the conditions of a bond, is not sufficient of 
itself to relieve the sureties, See on this: The Mayor, 
Aldermen and Citizens’of Durham v. Fowler and 
another (2) ; Mactaggart v. Watson (1) cited above ; 


Trent Navigation Co. v. Harley (3); } and Samuell ¥. . 


Howarth (4). 





(1) 3 Cl. & Fin. 525, 539, 540. ~ {3} 10 East 34, 
(2) (1889) 22 Q.B.D. 394, 417. ~. (4) 3 Mer, 272. 
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oe It is necessary to show, as was said in Mactaggart's 
Au Yan case (1), that ‘the Municipality so conducted viscid 
THE selves as 
‘PRESIDENT, : , 
Proje “either by their conduct they prevented the things from betaig 
CommitTzE. done, or connived at their omission, or enabled the ‘person to do 
what he ought not to have done, or leave undone what he ought 
to have done, and that but for such conduct the omission or 
; commission avould not have happened.’ ve 


. MosELY, J. 


Denman Jj. said: in The Mayor, Aldermen and 
Citizens of Durhatt v: Fowler and another (2) : 


“Tord Kingsdown’s judgment in Black. v. Ottoinan ae 

(6 L.T.—N. Ss. —763), puts the matter thus, after reférririg to several 
other cases :“ From these. cases it is clear that upon the point now 
in dispute the rule at law atid in equity is the same; that the 
mete. passive inactivity of the person to whom the guarafitee is 
given, his ‘neglect to call the priricipal debtor to account. in redson- 
le time, and to énforce payment against ‘him, does not discharge 
the security ; that there must be some positive act done by hint. 
'to the préjudice of the suréty, or such degree of negligence, : as, in - 

‘the language of Wood, V-C., in Dawson v. Lawes—Kay, 280—to 
iniply connivance and amount to fraud.’ Here, again, the Janguage 
‘mitist be understood to mean at least cohnivarice in acts ¢énlem- 
plating the ‘prébability of a‘defalcation, and ‘So ‘being ‘guilty ofa. 
fraud tipdn ‘the ‘sureties, in the sense ‘of assisting ' an act which 
inust ‘be detritiiental to therm.” n 


I do not. think it is necessary to £0 nto the further 
point. ‘raised in The Mayor, Aldermen and Citizens of 
Durham v. Fowler ang another (2), where it was said : 


Still we think that whefe the parties taking the bond ate . 
‘mere trustees ‘for ratepayers, as the corporation “here were, and 
‘the colléttor also a person, who owed a duty to ‘the ratépayers,. 
the sureties who had guaranteed the proper discharge of his dutiés 
have no right to shelter themselves under the negléct of its duty 
by the aaaamale in not insisting on the fulfilment of fe very 





“a 3 cL & Fin. 525, 539,540," + {2) 22: :Q:B:D. 394, 424, 
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conditions of the bond to which they are parties. The corpora- 
tion may themselves be: looked upon ‘as public officers’ as much 
as was the treasurer in Lawder v. Lawder and others—Ir. R..7 


C.L. 57—.” 


It appears to me in the present case that it has. not 
been shown that the Municipality were guilty of affirm- 
auive but merely of negative misconduct. The case is 

_ very siinilar to The Mayor, Aldermen and Citizens of 
Durham y. Kowler and another (1), where, as was 
remarked: 


“Tf the corporation had insisted on the regular weekly pay- 


meniis, as stipulated for, the Tax Collector could never have kept in 
' fis hands the sums which were found to have been received and 


n0t paid over by him, and-which were sought to be recovered by 
the plaintiffs against the sureties in this action.” 


It was held there that the plaintiffs could not be held 
to have connived at the departure from the conditions 
.of the bond in a sense amounting to more than mere 
‘passive inactivity. 
In the present case, as has been said, it was not part. of 
_ the conditions of thkégbond that the Municipality ‘should 
supervise the Tax Collector and, of courses it was only 
for its own protection that byelaws were passed 
prescribing the methods of doing so. 
This appeal accordingly fails and is dismissed. with 


costs. 





a 





(t} 22 Q.B.D. 394, 418. 
29 - 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley, and Mr. Justice Mosely. 


DAW HLA OHN v. MA NYUN anp oTHERs.* 


Burmese customary law—Joint property—Division on divorce and on inherit- 
ance—Death of husband with two wives—Share of second wife—Propéity 
jointly” acquired—First.and second covertures.. 

The rule as to division of joint property on divorce is applicable to_ parti- 
tion of it on inheritance in’ Burmese customary law. On the death of the 
husband the second wife, being an equal | heir with the first wife to the husband 
gets one-third of the property jointly acquired in the first coverture and half 
of the property jointly acquired i in the second or double coverture, - 

C.T.P.V. Chettyar Firm v. «Maung Tha Hlaing, L.L.R. 3 Ran. 322; ; 
Mauzig Po Nyunv. Ma Saw Tin, 1.L.R. 3 Ran.160; -S.P.LS. Chettyar Firmvs 
Ma Pu, LER, 14 Ran. 697; S.P.L.A.A. Chettyar Firm v, Ma Pu, Civil 2nd 
Appeal No. 158 of 1936, H.C, Ran., referred to. : 


G. R. Rajagopaul for the appellant. 
Aye Maung for the 1st respondent. 


MoszLy, J.—The plaintiff- -first-respondent, Ma Nyun, 
sued the present. appellant-first-defendant, Daw Hla 
Ohn, {and three (others, now respondents, as purchasers ° 
of part of the estate), for a declaration that-she was the 
legal second wife of the deceased, Tha Hpo, (whose 
first: wife was the appellant Daw Hla Ohn), and for 
recovery of her share of this property. She ‘claimed: a 
two-fifths share in three items of immovable property 
in her schedule3A, valued at Rs. 4,580; which she said 
were acquired during the deceased's coverture with his 
first wife, Daw Hla Ohn, and a one-half share in the 
remaining property, consisting*of immovable property: 
to the value of Rs. 9,790 and moveable property to the 
value of Rs. 10,290. 

In Daw Hla Ohn’s written statement, (paragraph 9), 
she admitted the existence of the estate as alleged in 





—_—————————————— - 
: -* Civil First Appeal No. 106 of 1936 from the.judgment of the Assistant 
District Court of Pyapdn in Civil Regular No, 1 of 1935. 
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paragraph 8 of the plaint, but denied that the plaintiff - 


41i 


ace 


was entitled. to any share in the said estate, because Daw Hus 


she was not a recognized lesser wife, (paragraph 8 of the 
written statement). 


Oun 
vy 


Ma Nyon. 


_ The plaintiff's claim was that she married Tha Hpo Mosety, J. 


in or.about the year 1286, or 1925. Anissue was framed 
ix. the following terms : 


“Whether the plaintiff was the second wife of U Tha-Hpo, 
deceased? 
The trial Court found against the plaintiff on this 
- issue and ‘dismissed the suit. On appeal to this Court, 


in Civil First Appeal No. 163 of 1935, that decision was: 


reversed by a Bench consisting of the same two Judges 
as have now heard the present appeal, and it was found 
that Ma Nyun was U Tha Hpo’s second wife. It-was 
implied that she was a wife with full powers of eee 
ance and not a lesser wife, though the words, “ junior 
wife”, were actually used by this Court in describing 


her status, or rather merely the. precedence of the’: 


dates on which they married. In the course of argu- 
ment in that case Ma Nyun’s advocate.admitted that 
she.could not prove that the marriage took place earlier 
than November 1932, and it.was therefore held by this 


Court that the marriage dated from that date.. Tha Hpe - 


shad lived with Daw Hila:-Ohn before then for, it is said, 
fifty years. The suit was then remanded -to the trial 
Court for. determination on the other issues, issue 
‘No, 3 being :. : 


“What share, if any, is the’ plaintiff entitled to in ‘the admitted 
estate-of the said U: Fha Hpo.”* 


It is clear that it was merely the corpus of the: estate 
that was. admitted,. and..not the date of acquisition of 
any part of it, for ‘Daw: Hia Ohn’s defence was that 
there never was:any coverture.of Tha Hpo with Ma Nycn, 
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- and that therefore no property could have been acquired 


during. that alleged second coverture. 
A date was given by the lower Court for the parties 


to adduce further evidence, and on the date fixed both 


declined to do.so, though in view of the finding of this 
Court that the marriage to Ma Nyun was of so recent a 
date, (U Tha Hpo died a year later,—1933), evidence 
was obviously necessary. The trial Court in its judg- 
ment asstimed, quite wrongly, that because the plaintiff 
had been found to be a second ora junior wife, there- 
fore she was an inferior or lesser wife living with her 
husband. It relied on the cases of Ma Gun v. Ma Gun 
(1).and Ma Thein Yin v. Maung Tha. Dun (2) and held: 
that she was entitled to two-fifths of the entire estate, 
and that the sale of cerfain properties to defendants 2 
to 4 was only’ valid in respect of Daw Hla Ohn's s 
three-fifths share. 

It is suggested if. I understand aright, in Mr. EB. 
Maung's “ Burmese Buddhist Law”’, at page 142, that 
this two-fifths, (which is given'on the authority of the 
““Digest”’ section 276 ; Manugye X, 42 ; Attasankhepa, 


- 227), should be two-fifths of the hysband’s share :-see 


“ May Oung’s’ Buddhist Law p. 238.. 

However that be,—and it has not, of course, ‘ties 
held that Ma Nyun wag-an inferior wife—, the ieee of 
two wives in the property acquired by the husband in 
the covertures with each of them has been seitled: by 
the decision of this Court in Maung Po Nyun-v. Ma 
Saw Tin (3), which was a case dealing with partition 
between two wives and the husband on divorce. .It.was 
held that the second wife gets one-sixth of the property 
jointly acquired in the first coverture and one-third of 


‘the property acquired i in the second or double coverture. 


‘The husband gets pre-sixths of: the" property jointly . 


a (1972-1892) s. I. 33. (2) (1924) LL.R. 2'Ran. 62. 
- (3) (1925) LLR. 3 Ran. 160. © 
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acquired in the first coverture and one-third of that 
acquired in the second coverture, so, that on this 
calculation, if the rule be extended to inheritance on the 
.death of the husband, the ‘second wife, being an equal 
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heir with the first wife to the husband gets one-third of MosELy, F. 


the property jointly acquired in. the first coverture. and 


half of that jointly acquired i in the second coverture. I 
would agree with Carr J.’s remark in .C.T.P.V.. Chettyar 
Firm vy. Maung Tha Hlaing (1) that the rule as to 


division of joint property on divorce should be extended . 


to partition of it on inheritance. The same case is 


authority for holding that the wives share: equally in — 


the Jettetpbwa of the second coverture. . These rulings 
have since been followed in S.P.L.S. Chettyar Firm v. 
Ma Pu (2) and in S.P.L.A.A. Chettyar Firm v, 
- Ma Pu (3). 

I therefore hold that Ma Nyun’s. share’ in the erdeery 
jointly acquired during the first coverture is one-third 


and in the peasy acquired in ie second coverture. 


_ one-half. 
The decree of ine trial Court i is, Hearts set aside. 
“There must be a remand’ under Order 41, rule 25. The 
issue to be decided-is ‘What part of the estate of 
U Tha Hpo deceased was acquired prior to his marriage 


‘with the plaintiff Ma Nyun, {which for this purpose 


must be considered as dating from November ist 1932), 
‘and what part of. that. estate ’ was acquired subsequent to 
that marriage.’ .. The trial Court. will take such evidence 
as is required, ‘and return’ it with its findings to. this 
Court within two months of to-day. 


Bacutey, J.—I agree. 


(1) (925) LL. 3 Ran. 322, 347... bate (19364) LL. 14 ‘Ran, 697. 
(3) Civ. Sec, Ap. No, 158 of 1936, H.C. Ran. 
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APPELLATE CIVIL. 
Before Sir Ernest ve ; Goodman Roberts, Kt, Chief J ustice, wd Mr. I ustice Sha rpe. 


CHWAN: SENG a 
2. 
THE COMMISSIONER OF POLICE, RANGOON. 0 


Hackney Carriages and Rickshaws—Licenses to ply—Powers of the iat stint 
of Police, Rangoon—Discrétion to grant or refuse licences—Power to limit 
the number of vehicles—Rangoon Hackuey Carriages Act, ss. 4, 23—Rule 1, 
intra vires—Mandg@mus— Specific Relief Act, s. 45, proviso b. ; 
_S.4 of the Rangoon Hackney Carriages Act gives the Commissioner of 
Police an unfettered discretion to grant or refusea license in respect of hackney” 
carriages and rickshaws. There is no provision in the Act which makes it 
incumbent upon the Commissioner to issue licenses in respect of all hackney 
carriages and rickshaws ‘which as to their condition and description ite 
with the provision’ of the Act and the rules made thereunder. 
’ Held, therefore, that no mandamus could be issued under s. 45 of ‘the - 
Specific Relief Act against the Commissioner of Police for the City of Rangoon. 
requiring him not to restrict the number of rickshaws which may ply for hire, 


and to consider the application of the appellant for the issue of licenses to him. 


for plying rickshaws. 

Per Roserrs, C.J.—Rule 1, made in pursuance of s. 23 of the Hackney 
Carriages Act, empowering the Commissioner of Police to fix at his discretior 
the maximum number of hackney carriages and rickshaws which may ply for 
hire is.not ulira vires, Its terms are implicit i in the wording of s. 4. of the Act, 

Haji Ismail v. The Municipal Commissioner of Bombay, LLR. 28 Bom, 
253 ; S. R. Varma v. Corporation of Calcutla, 1,L.R. 60 Cal. 689, folléwed. 

- Queen-Empress v, Marian Chetti, 1.L.R. 17 Mad. 118 ; Rustonit Trani w 
Kennedy, LL.R. 26 Bom, 396, distinguished. - 


Foucar for the appellant. ‘Rule 1 of the Rules made 


_ under the Rangoon Hackney. Carriages Act, which allows 


the Commissioner of Police to fix the maximum number 
of rickshaws that may ply for hire in Rangoon, is ultra 
vires for two reasons. Firstly, no such rule can be 
made under.s. 23, or under any other provision of the 
Act. Nor can it be sajd to be a rule to carry out’ 
the objects of the Act. See the preamble and s. 4. 
Secondly, the rule delegates certain rule-making powers 





* Civil First Appeal ‘No. of 68 1937 from the order of this Court on. the 
Origiaal Sidéi in Civil Misc. Case No. 172 of 1936. 
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‘vested in the Local Government to the Commissioner 
of Police for which there is no authority in the Act. 
The rule is also ultra vires for an additional reason, 
namely that it is unreasonable. It unduly restricts the 
number of people who can earn a livelihood. by plying 


tickshaws in the streets of Rangoon. So long as the. 


vehicles complied with the rules as to their condition 
and description, the Commissioner of Police must issue 
the licenses. 


Queen-Empress vy. Marian Chetti (1) ; Rustom 


Jamshed Irani v. Hartley Kenedy (2) ; Gell v. Taja 
Noora (3). 


A. Eggar (Advocate-General) for the respondent. 
‘There is no question of delegation in this case at all 
‘because the power to make rules is nowhere delegated. 
All that the Commissioner of Police is empowered to 
‘do is to fix. the maximum number of rickshaws, and 
this he could do otherwise-also. Section 4 of the Act 
itself would empower him io fix the maximum as a 
condition precedent to the licensing of rickshaws... 

The ruling in Rusfom Irani’s case was considered 
in Haji Ismail v. The Municipal Commissioner of 
Bombay (4) and distinguished. This case is more 
apposite, and in matters of this nature the Commissioner 
of Police exercises a discretion. a he 

Mandamus is a high prerogative writ and is not 
issued lightly. The High Court will not put itself in 
the position of an appellate Court'and sée whether the. 


officer exercising a discretion acts properly or not.- 


Unless the order complained of is manifestly unreason- 
able or unjust the High Court will not interfere. 
Further, an application for mandamus is not the proper 
remedy to obtain a decision on whajner a certain rule 
is ulira vires. 


(1) LILR. 17 Mad. 118. @) LL.R. 27 Bom. 307. - 
(2) LL.R. 26 Bom. 396. | (4) LR. 28 Bom, 253. 
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ROBERTS, C.J.—This is an appeal from a judgment 
of Mr.-Justice Sen who dismissed with coststhe petition 


of Messrs. Chwan Seng Chan of 15th ‘Street, Rangoon, 


under section 45 of the- ‘Specific Relief Act, 1877, 
praying for a finding that the respondent, who is the 


‘Commissioner of Police forthe City of Rangoon, i is not. 


authorized to restrict the number of licenses issued. or. 
to fix the maximum number of -hackney carriages, and. 
rickshaws which might: ply for hire, under the provi- 


_Sions of the Rangoon Hackney Carriages Act, .or to give 


’% preference to certain classes of rickshaws already 
licensed, and further to direct the respondent to consider 
the appellants’ application for the issue of 100 licenses. 
in respect of, the said rickshaws and to grant the. said 
licenses to the appellants, provided that the said rick- 
shaws, as to their condition and description, .complied: 
with the provisions of the said Actand valid rules made: 
thereunder. 

Now, by section 4 of ne Rangoon Hackney Carriages. 
Act \Eorm Act No. IV of 1917) 


: “N 0 " vehicle shall. Be let to hire, or taken to ply, or offered for 


hire, except undér a license duly granted to ne owner thereof i in: 
that behalf ny the Commissioner of Police ’” 


‘and by section 45 of‘the: Specific Relief. “Act the. High: 


Court may make an order requiring any specific act to- 
be done or forborne, within the. local limits of its 
ordinary original civil jurisdiction, by any person. 
holding a ee oliige - 


provided that such détetg or forbearing is, under any law for’ 


the time’ being in force, clearly incumbent on such person in his. 
public character.’ 


The petitioners in this case have therefore to. show: that 
the Commissioner. of Police was obliged to grant the 
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license at the time at which it was applied for, provided +1937 
the rickshaws as to their condition and description —ciway 


complied with the provisions of the Act and the ice 
made thereunder. ™, 
The ‘case of Rustom Jamshed Ir ani - Vv. Hartley SIONER OF 
Kennedy (1) shows that in a case in which an Actof the Raxcook, 
Legislature says that. . . RonF 


“the Commissioner of Police shall from time to time grant 
licenses * * * and the said licenses may be granted by’ the 
said Commissioner for any term not exceeding one year ” 


the word “shall” must be construed in a mandatory 
“sense ; and where the word “ shall”, therefore, is found 
-in a Statute of this character the Commissioner would 
have no option but to comply with the requirement that 
a license should be granted, provided that the necessary 
formalities were carried out and the. conditions under 
which the license should be granted were fulfilled. 

But the present is not.a case in.which there is any 
such mandatory direction. It is not, for instance, like 
a case under the Burma Motor Vehicles Rules where 
Section II, Rule 9, says , 

“The Commissioner of Police, Rangoon, shall register every 
 4yiotor-vehicle in réspect of which registration is applied for under 
Rule 8 if he is satisied * * *,” 


Rule 10 says 


“he Commissioner of Police shall, upon registering any 
motor-vehicle, issue to the owner thereof a certificate. * * *%, 


and Rule 11 says that upon registering the Commis- 
sioner of Police shall record the. particulars relating to 
the motor-vehicle in a register to be maintained by him 
in a certain form. It is therefore, %o say the least, 
probable that-if the Legislature had desired to make it 


(1) (i901) LER, 26 Bom. 396, 
30 
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. ‘incumbent upon the Commissioner of Police to grant a 


license in every case, similar words would -have been 


cused in the Hackney’.Carriages Act. But in the Act, 


as I have aeeay ee out, there is neither the word 
“shall” nor “may”... 

. In S. R. Varma v: : Cophoration of Caloutta (1) it was 
held that a discretion to refuse a license was implied in 
a. case to which section 391 of the Calcutta Municipal 


. Act (Bengal Act III of 1923) applied. That section 
. uns as follows : 


“No person shall, without or otherwise than in conformity 


* with the terms of a license granted by the Corporation: ‘in this 
behalf, keep opén any | theatre, circus or other enuilan place . ot 


public resort, recreation or amusement : 
Provided that this section shall not. apply “to ee 
performances i in any oe place:” 


It was held in that case that there was a discretion to 
refuse a- license, ‘although the discretion must be 
exercised ina reasonable manner and. in a judicial 
spirit: 

In the case we are. considering itis not contended 
for a moment that the exercise of the. discretion. by the’ 
Commissioner of Police was animated by any wrong 
motive or was not bona fide.: and Iam Clearly of opinion, 


- looking at the authorities, that the petitioners have failed 


to prove that it was ever incumbent upon the Commis-. 
sioner of Police to grant the license at the.time it. wag 
applied for. I “ancl add, speaking for myself alone, 
that when one. looks at the objects of the Act, “for the. 
regulation and control of hackney carriages and rick- 
shaws in Rangoon ” , and when one sees that by section: 
23 of the Hackney Carriages Act the Local Gover nment 
may’ make rules from dime to time for Carrying thése 





~ (i) (1932) LLB. 69 Cal, 689, 
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objects into effect, there is, to my mind, nothing ulira 
vires in Rule 1 so made by them which says 


“The Commissioner of Police may fix the maximum number 
of hackney carriages and rickshaws which may ply for hire.” 


In my view this Rule does not give the Commissioner 
of Police power io make rules, still less to make general 
orders, the breach of which is to be treated as. though © 
they were breaches of a.penal enactment as in the case 
of Queen-Empress v. Marian Chetti (1) which was cited 
tous. All it does is to say that the maximum number 
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of vehicles plying for hire may be fixed by the Commis- © 


sioner of Police. But I think that the rule is unneces- 
sary. since its terms are implicit in the wording of 
-section-4 of the Act, and holding the view that.I do of 
section 4 of the Act the matter is conchisive upon that 
point alone. It follows that this appeal must. be 
dismissed. No order as to costs. 


| SHARPE, J.—This is an appeal ion a refusal of 
Mr. Justice Sen to make an order under section 45 of 


the Specific Relief Act, 1877, requiring the ‘respondent 


to grant 100 rickshaw licenses to the appellants, 
‘provided that the rickshaws in respect of which thé 


licenses are sought comply as to their condition and- 


. description with the provisions of the Rangoon Hackney 
Carriages Act, 1917, and the rules made thereunder. 

It is to be observed in the first place that the power 
to make the order prayed is discretionary, and secondly 


- that it may only be made provided that the doing of a- 


specific act, which is in this case the granting of rick- 
shaw Bconses. is clearly incumbent upon the ae 
__public officer against’ whom the order is sought. 

_ Mr. Foucar for the appellant admits that nowhere in 
the Rangoon Hackney Carriages Act is to be found any 





(1) (1893): LL.R. 17 Mad. 148, 
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express provision that these licenses must be granted, 
and he is therefore forced to rely upon the argument 


— Caan that as under section 4 of the Act, no vehicle shall be 


THE 
Commis- 


offered for hire except under a license granted by the 


sioner or Commissioner of Police, therefore the Commissioner of 


"_ Porice, 
é RANGOON. 


3 SHARPE, J. 


Police must license all rickshaws which comply with | 
the provisions of the rules laid down, That argument 
‘cannot, to my mind, be accepted. To my judgment 
“section 4 gives the Cotnmissioner of Police an unfettered 
discretion to grant or refuse a license. If it»had been 


. intended by the Legislature that it was to be obligatory 


upon the Commissioner of Police to grant licensé in - 
every case there would have been a section in the Act 
to say so, just as section 12 was inserted in Act XLVI 
of 1860 : there the words were clear “ The Commis- 
sioner of Police shail from time to time grant licenses 


etc.” In the absence of any such mandatory provision 


in the present Act it is impossible to say that the 
Commissioner of Police was bound to ad these. 
. rickshaw licenses. __. “ 

I am supported in the view which: I take by the 
decision in the case of Haji Ismail Haji: Essac v. The 
“Municipal Commissionér of Bombay (1) where it was -: 
held that 


“the power of the Municipal Commissioner of Bombay to eratit 
a license under seetion 394 of the City of Bombay Municipal Act 
‘includes. the Boyer to refuse it.” 


In my judgment, therefore, the appellants have failed . 
to bring themselves within proviso (b) to section 45. of — 
the Specific Relief Act, 1877. . Consequently the. 
application fails, and this appeal rust be dismissed; 





(i) (1903) LL.R. 28 Bom. 253. 


G.B.C.P.0,—No. 35, H.CR, 29-10-37—-2,250, 
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ORIGINAL CIVIL. 
Before Mr, Justice Ba U.. 
M.K. KASIVISWANATHAN CHETTYAR 
a. 
R, M.S.L. LAKSHMANAN CHETTYAR* 


Aduneetuleee ut, express or implied—Part payment of bebe eeiltonsaenoed 


of payment on. promissory a land of acknowledgment of bane : 


Limitation Act, s, 19 : 
Where a debtor pays a certain sum in - reduction of the principal sum due by 
him on a promissory note and endorses on the promissory note itself the fact of 


payment-of the sum from which it could be inferred that the debtor acknow-- 


ledges his liability to pay the balance due on the note, it is an acknowledgment 
within s, 19.0f the Ldnitation Act. 
The defendant ‘endorsed on his promissory note the words, ‘‘on the 3rd 
Auyust 1933 and on the 23rd May 1932 paid towards this Rs.410 . . .” 
-and signed the same, He had paid this sum towards the principal amount in 
. May 1932. and made the endorsement in August 1933, Held, that this was an 
acknowledgment, and the suit filed on the Ist August 1936 was in-time. 
Ganesh Joshi v. Dattatraya Joshi, 1.L.R. 47 Bom. 632.3. Maniram v. Seth 
Rupchand, LL.B, 33 Cal. 1047; Prasanna Kumar Royv. Niranjan Roy, LL.R: 
48 Cal, 1046, referred to. 
Ram Prasad v. Binack Shaukul, 1L.R. 55. All, 632, distinguished. 


- Doctor (with him Venkatram) for the plaintiff. 
Hay. (with him Bhattacharya) for the defendant. 


Ba U, J.—This is a suit for recovery of Rs, 12,000 
alleged.to be due on a promissory note dated the 20th 
-August.1930. The suit was-filed onthe Ist"August 1936 
and it is prima facie barred by time. The plaintiff 

clains exemption. from limitation on the following 
grounds ; | 


“That the defendant on the 19th Adi Sreemukha correspond- 
ing to. 3rd August 1933. made an endorsement of: payment of 
Rs. 410. towards the said promissory note on the back of. the 
peomissory .note ‘under his. signature. The -pliintiff claims 
exemption from: timitation. by reason of the said endorsement.” 





’ Civil Regular Suit No: 265 of 1936, 
31 
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The defendant admits having executed the promissory 
note in suit for consideration but pleads that it is barred 
by time. Leaving out the unnecessary details, what 
the defendant avers as to how the suit is barred is that 
the payment of Rs. 410 was made on the 23rd May 1932 
but the fact of the payment was noted on the back,of 
the promissory note only on the 3rd August 1933. He 
therefore contends that time for the purpose’ of limita- 
tion should be reckoned not from the date of the 
endorsement but from the date of the actual payment, 
namely, the 23rd May 1932. 

The plaintiff by his reply admits that the payment 
of Rs. 410 was: mmade on the 23rd May. 1932 and the 
endorsement was made only on the ard ens 1933 as 
alleged by the defendant. 

- On these pleadings ss one issue was Fated and 
ee issue is— - 
Whether the suit is barred by lapse of time. 

No evidence has been led in the case, counsel having 
agreed to address the Court on the pleadings as they 
stand. The decision of the case thus turps upon the 
endorsement on the suit promissory note. The endorse-— 
merit isin Tamil but the official translation of it is in — 
the Konowing hermas 


“On the: 19th- Adi. of Sreemukha year (3-8-33) and on 10th: 
Vaigasi of Aun$irasa year (23-5-32) paid towards this Rs. 410, this. 
sum :6f rupees four hundred and tev only, through the account of. 
Ko Pan of Ywabathalliywa. 


_ (Sd.) R.M.S.L. Lercumanan ‘CHETTYAR.” — 


The submission made by Mr. F. S. Doctor on behalf of 
“the plaintiff is that this endorsement amounts- to an 
acknowledgment by the defendant of his liability to: pay 
‘the amount remaining due.on the promissory note with- 
- in the meaning of'section 19 of the Limitation Act and 
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-that, Decca: time should be computed spa the date 
of the endorsement. 


If this endorsement amounts to an Sespaiescient 


within the meaning of the aforesaid section the suit is 
of course well within time. 

Mr. Hay on behalf of the defendant, however, 
contends. that the word “ acknowledgment ” as used in 
section 19 of the Limitation Act means “a definite 
admission of one’s liability’ and as the endorsement as 
it stands does not connote the admission of his liability 
by the defendant, time should be computed from the 
date.of the payment of Rs. 410 as laid down in section 
20 of the Limitation Act.. In support of his contention 
Mr. Hay relies on the case of Ram Prasud v. Binaek 
Shukul (1). The facts of that case are entirely different 
from the facts of the present case. In. that case the 
plaintiff sued for the recovery of a certain'sum of money 
alleged to be due as the balance of the price of goods 

sold and delivered td the defendant. The defence of 
the defendant was that the suit was barred by time. 
In order to escape the bar of limitation the plaintiff 


relied on a number of payments made: by. the defendant. 


as. noted in his peon book. On these facts Niamat- 
ullah and Rachhpal ame J. made the following 
observations : 


e Where a Aetiee pays 2 certain sum of money. to his creditor 
there may be implied acknowledgment of the liability to the extent 
of the amount paid. It cannot, however, be said that the remain- 

-ing liability shown by evidence aliunde should be deemed to ae 
also been acknowledged.” *_ : ‘ 


‘The learned Judges accor dingly dismissed the appeal. 
I entirely.agree with. the learned Judges in their obser- 
vations. on. the facts as’, presented in that case. The 
mere endorsement ef payments of certain. sums of 
(1 (£933) LR, 55 All, 632. 
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money ina peon book cannot be treated as being tanta- 
mount to an acknowledgment by a debtor of his remain- 
ing liability. If such an endorsement were made on the 
back of a promissory note or a bond different consider- 
ations would then arise. If the learned Judges in the 
aforesaid case, however, meant to hold, as contended 
by Mr. Hay, that whatever the circumstances. and the* 
nature of the case may be, “if a debtor pays a céttain 
sum: of money to: his creditor, there may be-an implied 
acknowledgment of the liability to the extent of the 
amount paid, but it cannot be said thal the remaining . 
liability should be deemed to’ have been also acknow- © 
ledged,” then I would respectfully say that Ido not 
agree. That would mean that the word “ acknowledg- 
went va HoEn in section 19 of the Limitation Act means 

“ express’ ’ acknowledgment. There is no warrant for 
restricting the use of the word “acknowledgment” in 
this way. It may be either express or implied. Each 


-case must in my opinion. be decided on its merits. In 


connection therewith I may refer to the observations of 
Mookerjee J. in Prasanna Kumar Roy v. Nir anjan 
Roy (1) wherein the learned Judge said : 


oe Whether a particular endorsement does or does not constitute 
an acknowledgment of the right claimed by the plaintiff. must. 


_-Obviously depend upon its terms, and no useful purpose can 


be served by a meticulous examination of other endorsements. - 
made undér different circumstances and expressed in different. . 
phrascology.’””- 
In support thereof the learned Judge quoted the follow-. 
ing observations made by. their Lordships of the Privy 
Council i in M sila v. Seth Rupchand {2): 


“Tra case dvesz great weight, the authority of which has. 
never been called in question, Mellish L.J. laid it down that-an - 








(4) (1921) LL.R. 48 Cal. 1046, 1049. 
(2) (1906): L.L.R. 33 Cal, 1047 ; S C. 33 I.A. 165, 
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acknowledgment to take the case.out.of the:statute of limitation 


must be either one from which an absolute promise to pay can 
be inferred: or, secondly, an unconditional promise to pay the 
specilic debt, or, thirdly, there must be a conditional promise to 
pay the debt and -evidence that the condition has been 
performed,” 


Now, if the present case is examined in the light of 
these observations what do we find? Thereis a promis- 
sory note for Rs. 12,500 admittedly executed by the 
defendant and on the back of which there is an endorse- 
ment to the effect that a sum of Rs. 410 has been 
paid and the defendant has signed thereunder. . What 
inference can be drawn from-this? The only reason- 
able inference that can be drawn from this is that the 
defendant has acknowledged his liability to pay the 


balance due on the promissory note. This is not with- 


out support: see the case of Ganesh Narhar Joshi v. 
Dattatraya Pandwrang Joshi (1} the facts of which are 
almost similar to the facts of the present case. In that 
case the plaintiff sued for recovery of certain sums of 


money due on two promissory notes. The suit was. 


‘contested.in respect of one promissory note on thé 
ground of limitation. The second defendant in that 
case made. three payments of. three different sums on 
three different dates, namely, Rs. 90 on -February 2, 
1913, Rs. 200.on January 11, 1916, and Rs. 381-12-0 on 
April 21, 1916. Then on November 6, 1916, the second 
defendant endorsed on the note the three payments 
which had been made on the previous dates, added up 
the total, and signed underneath. On these facts 
Macleod C.J. observed : ; 


“It is difficult to say that that endorsement can-mean anything 
else than this, “I have paid.so much.on account of my liability on 
the note, and in consequence I am only liable for the balance 
remaining due.’ ” 





(1) (1922) LL.R. 47 Bom. 632, 635. 
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‘This is exactly what has happened in this case, and for 


all the reasons given above I hold that the endorsement 
on the..suit promissory note is an acknowledgment 
within the meaning of section 19.of the Limitation Act 
and the suit is consequently not barred by.time. I 
grant a decree in the terms prayed for with costs. 


APPELLATE CIVIL. 
’ Before Mr. Justice Baguley, and Mr. Justice Mosely. 


KO PE. -KYAI 
Vv. ae 
MA THEIN KHA anpb OTHERS. * 


_ Burmese customary law—Inheritance—Apatittha child living apart from 


parents--Manugye, Vol. X, paragraph 25—Keittima child living apert 
from adoptive pbarents—Intention of adoftive parents, 


An apatitiha child who lives apart from his parents is not entitled to inherit. 
from them. According to Manugye, Vol. X, paragraph 25, if the adopted child 


- be not living with the parents, and their own children are, he has no -right to : 
‘share, and when there. aré other relations, if the adopted child be living, 
‘ separate, the property shall descend to the relatives of the deceased. The only 


exception is when the adopted child is not a stranger but within the six degrees 
which entitle him to a share.,. 

The rule that a Xcitlima child must live with his oe parents ‘in order 
to inherit has been abrogated by recent decisions of the Courts, but that is 
because a keittima child gets bis right of inheritance from the intention of the 
adoptive parents that he shall inherit, whereas such intention is absent in the 
case of an apatittha child. 


«Ma Than Nyun v. Daw Shwe Thit, LR. 3 Ran. 557, referred to. 
Tha Kin for the appellant. 
Kyaw Myint for the tespondonts. 


BAGULEY, J.—This appeal arises out of a suit filed 
in the District Court of Bassein to recover the estate of 
U Tha Kho‘and.Ma Eik. The plaint is a peculiar one. 

is headed “Suit for Administration,” and it begins 





* Civil First Appeal No. 111 of 1936 from the judgment of the District Court 
of Bassein in Civil Regular*Suit No. 19 of 1935. 
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by setting out that the plaintiff Ma Thein Kha was the 
sole heir of U Tha Kho and Ma Shwe Zin, a Burmese 
Buddhist couple. The second paragraph of the plaint 
asserts that she is the only heir who is entitled to inherit. 
The next few paragraphs, however, allege that after 
the death of: U Tha Kho she and Ma Shwe Zin agreed 
‘to divide the inheritance half and half. In paragraph 


12-she states that a half share in the estate belongs 


to her as joint owner. Then in paragraph 15 she states 
‘that as she may not get. the whole estate of 
Ma Shwe Zin if any of the defendants proved that they 
have been. adopted in the keitiima form her share in the 


estate will be reduced;so she values the relief claimed_ 
at Rs. 15,500 for the purpose of court-fees and juris- 


diction. It may be noted that the plaint does not 

apparently give any indication whatever of what the 

value of the estate may be. Objection was raised by 

the defendants so far as their relations were concerned 

and the learned Judge in‘ an order dated the 23rd 
Becember 1935 held that the plaintiff could value the 

suit at anything she liked relying on C. K. Ummar v. 

C. K, Ali Ummar (1) and Ma Thin On v. Ma Ngwe 

~Hinon (2), The'plaintiff in the first place was-obviously 
suing for the recovery of the estate. Merely asserting 

that a suit is a suit for administration does not make 

it one, and if a .party sues to recover an estate the 

valuation of the suit must. be the wane of the estate he 

secks to recover. P 

The defendants in the suit were Maung Myit, 

Ma ‘Than Kyi and Ko Pe Kyai as shown in the plaint. 

The first two claim to have been adopted in the ketttima 

form: by Ma Shwe Zin. aftér the death of U Tha 
Khe.and they have settled their dispute with the: plain- 
tiff. Ko Pe. Kyai, however, claims to have been 





(1) (1934) LER. 9 Ran.165.. (2) (1934) LL. 12 Ran. 512. 
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adopted in the keittima form by U Tha Kho and his 
former wife Ma Eik and the case has been decided 
solely on the point whether Pe Kyai has proved his 
adoption. .He claims to have been adopted in the 
keittima form, but in the course of argument it was 
suggested that if he had.not proved his adoption in thé 


keittima form the case should be sent back for further 


enquiry as to whether he had proved his adoption in: 
the apatittha form and if so what.portion of the estate 
he would be entitled:to inherit on that ground: The 


learned Judge found that.Pe Kyai had not proved that 
-he had been adopted in the keittima form and the 


question whether he had been adopted in the apasittha 
form was not really gone into at all. The burden. of 
proving his adoption lay on Pe Kyai. He gave his age 
when examined as.a ‘witness as 62. He claims to liave 
been adopted when he was about nine years old. The 
burden of proving his claim lies upon him, and isa- 
very heavy one indeed, because it is admitted that he is 
a full blooded Indian. He says his father was a‘Chulia 
hawker who brought him to Burma without his mother 
and he says that his father found difficulty in looking 
after him when going his rounds hawking, so he left 
him in the village, and as U Tha Kho and his former - 


_wife Ma Eik had just lost their child they wished to 


adopt him : so they first clandestinely weaned him from 
the Mohammedan religion by giving him forbidden 
food to eat and subsequently tattooing his thighs. _His- 
father then léft him behind with them for aoe. and. - 
they adopted him. 

Now, the total experience of" the members of this 
bench is over sixty years, and we have never come . 
across a case ofan Indian. being adopted as a keittima 
child bya Burman Buddhist couple, and-I have con-. 
sultedfour Judges of this Court whose experience of this 
country isthe longest:and. rione has ever heard of ‘such 
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‘an event taking place or even of such a claim having 197 
been put forward. Naturally anybody who has to Ko Pe. Kyat 
prove such an unusual event has a difficult task before Ma Tine 
‘him. In the present case the learned. Judge before = — 
whom the witnesses were examined has found against B*°™*s 
him, so we are bound to support his finding unless we 

are satisfied that it is incorrect. A further point which 

appears to me to militate strongly against the idea that 

this Burmese _Buddhist couple adopted the appellant 

with the intention of making him im ‘all respects as 

their own son is the fact that he has kept.his Indian 

name. The plaintiff in ber plaint, possibly out of , 
courtesy, refers to him as Ko Pe Kyai which ‘might 

perhaps be a possible Burmese name but it is worthy 

of note that appellant himself in his written statement 

does not Burmanize his name at all. He signs ia 
Burmese characters as Ko Pi Kyai which is obviously 

the Chulia name for“ Pitchay.” The appellant admits 

that he does not know whether U Tha Kho asked his 

father for him or not. He then goes on to say : 


“My father remained in Yonbin for one year. When he left 
U Tha Kho and Ma Eik said to me ‘ Don’t go with him. We 
will hide you in the house.’ My father returned to Yonbin village 
about a year, later. He found that I had been tattooed and he 
said ‘you are no longer fit to be an Indian. You are an outcaste, 
so I leave you to be adopted by U Tha Kho.’ ” 


‘There is, therefore, no evidence of a formal adoption, 
and it is difficult to believe that U Tha Kho formed 
_ any active intention of giving this boy the right to 
inherit from him because at this time he and inte wife 
had absolutely no property at ail. It is said that they 
only owned one blanket for wo of them. 

{His Lordship further discussed the evidence, and 
held that the learned ‘District fudge had-come to the 
right -conclusion in disallowing Ko Pe Kyai’s claim.] 
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So far as the request made to us that the case should 


Ko Pe Kyat be sent back for further inquiry as to- whether the 
Ma Fi nal appellant was entitled to any claim to inherit on the 


PR cor J. 


ground that his adoption constituted an adoption in 
the apatitiha form I am of opinion: that no good 


- purpose would be served by doing this. On the appel- 


lant’s.own showing he has certainly been living apart. 


from U Tha. Kho. ever since U Tha Kho masried 


Ma Shwe Zin as from that. date he even ceased to put 


‘his paddy in Tha Kho’s paddy bin. He. was living 
"apart from those whom he claimed to be his adoptive 
“parents. An apatittha child who lives apart from: his 


parents is not entitled to inherit from them. Manugye, 
Vol. X, paragraph 25, is clear on the point :—“ If the 


adopted child be not living with the parents, and their 


cewn children are,’’ he has no rightto share, and where 
there are other relations, if the adopted child be living 
separate the property shall descend to the relatives of 
the deceased ; and the only exception given in the 
paragraph is when the adopted child is nota stranger but 
within the six degrees which entitle him toa share. 
The Manugye is quite definite on this point and. there- _ 
fore perhaps there is no need to quote other authorities, 
but it may be mentioned that in- the Affasankhepa, 
paragraph 173, the most modern of the Dhammathats, 
the same view appears . 


“If the apatittha son was living apart, he shall only have the right’ 
to retain such prorerty as has been given him by the parents. 
and is already in his possession, . bette must not be. allowed to 
claim any share in the inheritance.” a7 


In U Gaung’s Digest, section 200, the exch from: 
seven Dhammathats are all in agreement in the same 
sense, the only exception being, it would appear, in the 


‘case of an apatittha who is related by blgod to the 


adoptive parents, as shown in the extracts given in 
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section 199, It may perhaps be argued that under the 
Dhammathats a child adopted in. keittima.form has 
to live “with the adoptive parents to keep_ his right _ _to 
inhe erit, but that this rule has been abrog ated by recent 
decisions OF the Courts. This is quite true but, it must 
be remembered that a keittima child gets his right of 
inheritance from the intention of the adoptivé parents 
that he shall inherit : vide Ma Than Nyun v. Daw Shwe 
Thit (1) and the cases therein referred to. On the 
other hand an apatitiha child does not get any right to 
inherit from the intention of the person who. adopts, 
because the person who adopts has no intention to give 
him any such right, and no doubt the right to inherit 


in this case is to some extent-analogous to the right 


given in the absence of relatives to the person who 


looked after the deceased persons on their death bed. - 


If, therefore, the taking of the appellant by U Tha Kho 
and Ma. Eik constituted an adoption in the apatittha 
form, (personally it looks to me more like an adoption 
in the chattabhata form), the fact that the appellant has 
lived apart from U Tha Kho since, at the latest, the 
“time when Ma Eik died (1915-1916), he has lost all his 
right to claim inheritance from U Tha Kho, and his 
right to inherit from Ma Eik was long ago barred by 
limitation. 
The only point on which the -appellant can succeed 
isa point with which the respondentsare not concerned. 
In his written statement the appellant asked that the 
suit may be dismissed with costs “and if it is found 
that this defendant.is entjtled to any share in the estate, 
a decree may be passed in his favour for which he -will 
- then pay the necessary court fees.” Such an offer on 
his-behalf was quite unnecessary. It was in fact prema- 
ture, but in consequence of it he has been directed to 
pay. a court-fee of Rs. 1,325. A reference to Order 20, 
(1) (1925) LIL.R. 3 Ran. 557, 561. 
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rule 13 (2), shows that the time for any payment of. this 
sort to be made is after the preliminary decree has been 
passed in the administration suit. As this case never 
got to the position when there was a_ preliminary 
administration decree under which the payment could 
be made he was under no necessity to pay any court- 


fees at all. 


I would, therefore,: alter the decree by striking out 


the order that the appellant must pay court-fees in the 
-sum of Rs. 1,325 but otherwise I would dismiss the 


appeal with costs in favour of: the respondents {one set 
only). 


MosELy, J.—L agree. 


APPELLATE CIVIL: 
Before Mr. Justice Baguley, and.Mr, Justice Shaw. 


S.RM.S, SUBRAMANIAN CHETTYAR 
wv. 
V.K. SHIVALKER anp orueErs.* 


Morlgage—Mortgagee ‘eamcine his. own moncy or of dontieis Seuatiiday 
mortgagce—Right to sue—Mortgagce named in document—Disnrissal of 
suit—Leave to bring fresh suit. , 


A Court has no power.to dismiss.a suit with likerty to bring a fresh suit. 

Fateh. Singh v. Jagannath, LL.R. 47 All. 158, referred to. 

A mortgage inthe ordinary way is éxecuted by a mortgagor in favour of 
ibe mortgagee. ‘The mortgagee may be the person who advances the money or 
he may be advancing funds belonging to some other person who allows the 
mortgagee naméd-in the document to hold himself. out as the true mortgagee, 
ic, he is a benamidar, The mortgagee named in. the mortgage ‘has a right to 
sue on the mortgage whether the funds advanced belonged to him or to some Z 
other person, ; 

Gur Narayan'v, Sheo Lal, 461.A 1; Narayan Vagle v. Mohidin, LL.R. 49 
Bom, 832 ; Parmeshwar Dat v. Anardan Dat, 1 LR. 37. All. 113; Sachitanand@ © 
v. Baloram, LL.R. 24 Cal. 644; Singa Pulley v. Reddy, LLR. 41 Mad. 435». 
referred to. 


s 





* Civil First ‘Appeal No. 34 of 1937 from the judgment of the District Court 
of Meiktila in Civil Regular No. 2'of 1936. : 
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~ Hay. (with him B. K. B. Naidu) for the appellant. 
diyang ar for the ist and 2nd. respondents. 
Clark for the 3rd respondent. 
Myo Kin for the 4th respondent. 


BAGULEY, J.—This appeal arises out of a mortgage 


suit.. The proceedings began with a straightforward 


plaint in which the plaintiff is described as “S.R.M.S. 
Subramani Chettiar, son of Ramaswami Chettiar, * * * 
aged 49 and residing at Nemathanpatti, Ramnad 
District.” Obviously the plaintiff is an individual. The 
defendants were Shivalker and B. C. Chetty, who were 
mortgagors, and R.M.N. Nagappa Chettiar who was 
'impleaded as a puisne mortgagee of some of the 
properties mortgaged. The first and second defendants 
filed a joint written statement in which they admitted 
the mortgage but pleaded that it had been settled and 
they were not liable to pay anything at all. They raised 
a subsidiary point with regard to the mortgaged 
properties saying that the properties were partnership 
properties: and that the partnership had besn dissolved, 

the first defendant taking over all. liabilities to the 
knowledge of the plaintiff. Te third: defendant, how- 
ever, filed'a written statement in which he denies almost 
everything in the plaint. He-states that the suit mort- 

gage was executed in favour of the firm of S.R.M.S. and 
not in favour of Subramanian personally. He states 
that the plaintiff's agent -was: not authorized to institute 
the suit on behalf. of the firm: and that the suit was not 
maintainable by the plaintiff. Healso raises other pleas 
with which it is not necessary now to deal. 


It may be mentioned at this stage that the mortgage 


itself is stated to have been entered into between 
Shivalker, B. C. Chetty and “S.R.M.S. Subramanian 
Chettiar, son of Ramaswami Chettiar now residing at 
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Meiktila and employed as money-lender, hhereinaifer 
called mortgagee.” It was the duty of the Court to 
interpret the document when it was in perfectly clear 
language and I do not quite understand why the learned 
Judge did not deal with the question of who was the 
morigagee immediately. A good deal of subsequent 
confusign has arisen from the continuous argument as 
to the question of in whose “ favour ” the mortgage» was. - 


Ina mortgage document there must be a mortgagor and 


a mortgagee and the mortgagee is the person who can 
sue on the mortgage. 

After written statements had been filed the case was 
fixed for the framing of issues and on the lith July. 
Mr. Ghose’ for the plaintiff asked for time as it might 
be necessary to amend the plaint. On the 3rd August - 
an amended plaint was filed. In this plaint the plain- 
tiff is again clearly a man being described as “S.R.M.S. 
Subramanian Chettyar, son of Ramaswami Chettyar, . 
ee ee money-lender, aged 49 and residing at. 
Nemathampatty.” The same three defendants were - 


sued as before but an ‘addition was made by adding ~ 
_P.S.V. Alamelu Achi. The plaint begins on the same 


lines as before. There is a new paragraph stating that 


although the fourth defendant herein has no present 


interest or right in the subject matter of the suit, she has 
been impleaded “to avoid the contentions of the other: 


_defendants”, the idéa being that she had been the 


partner of Subramanian Chettyar in the S.R.M.S, Firm. 
The firm, however, had been dissolved before the. filing. 
of the suit and P.S.V. Alamelu Achi had madé over 
her: interest in the firm in consideration of a payment 
by the plaintiff. 

The first and second defendants. objected. to the 
addition of P.S.V. Alamelu Achi as they said that they. 
knew nothing about her and that the mértgage was a 
transaction between the first and second defendants and 


1937] RANGOON LAW REPORTS. 


the plaintiff. They stated thatthey knew nothing about 
the plaintiff having any partner or the morigage having 
been given tothe partnership. The third defendant 
filed an objection. The grounds of his objection are 
somewhat difficult to understand. Alamelu Achi had 
been brought on the record because of his objection. 
Having caused her to be brought on the record, he 
objected to her remaining there. It strikes me as an 
objection made merely for the sake of objecting. 
Arguments were heard with regard to the amend- 


ment of the plaint and on the 14th September there is 


an order passed in the diary : 


“Mr. Ghose definitely states that the mortgage was executed in 
favour of the plaintiff personally and not in favour of the firm.” 


[The District Judge ordered Alamelu Achito be 
added as a party and summons issued to her at the third 
defendant’s expense. The next day the agent of the 
plaintiff filed a petition stating that he discovered from 
the account books recently received that the deed was 
executed during, and therefore on behalf of, the pattner- 
‘ship, but that the deed being in favour of the plaintiff 
and asthe partnership had ceased to exist before the 
date of the suit the plaintiff could maintain the suit. 
He asked that the petition be kept on the record. This 
was allowed and the District Judge noted ‘ Mr. Guha 
for Mr. Ghose for plaintiff states definitely now that the 
‘mortgage was in favour‘of the firm.” ‘On the. [8th 
December the plaintiff applied again to be allowed to 
amend the plaint to the effect that the plaintiff was a 
. mortgagee on behalf of the firm, that the fourth defen- 
dant had no interest, and the deed being in his name 
“he was entitled to sue. The first, second and third 
defendants raised objections. After setting out these 
facts and’commenting upon them, the judgment of the 
High Court proceeded 4 
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The point for which so far as I can see orders were 
required was whether the plaintiff should be allowed to 
amend his plaint or not. If amendment were allowed 
fresh written statements should have been called for if 
the defendants wished to file them. If the amendment 


was not allowed then. the case would have to proceed 


on the pleadings as they existed : that would be on, the 
second amended plaint. The order passed, however, 
was. on quite different lines. After giving the history 


_ of the case there appears the’ following passage : 


“The matter when boiled down comes to this :—In the original 


plaint the plaintiff states that the mortgage was executed i in his. 


favour personally, * * i*# * * the plaintiff now says that the 
mortgage was. executed in “favour of the. firm and that he now: 


wants to sue the defendants as the sole surviving partner of the 


firm as the partnership between: him and Alamelu has been: 
dissolved.” 


This is not a correct statement oF the facts. In each: 


‘one of the plaints and proposed plaints the plaintiff is 


described as a man, as he is described as the son of 
Ramaswami Chettyar, a Hindu of the Natukottai Chettyar 
caste. A firm could have no father and no caste : so 
obviously the plaintiff throughout is described as a man. 


The order, however, goes on to say 


‘“that the plaintiff in his personal capacity has mo cause of action 
to bring the suit but as a surviving partner he has and that he is. 
now asking the Court to. pabatliate upractioelly another person a as’ 
plaintiff.” om 


The order says’ 


“he cannot be allowed to do this as it would mean not only 
change of fersona but alteration of the nate of the claim 


altogether ”; 


so instead of ‘passing an order with regafd to the 
amendment of the plaint, the Court proceeded to 
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dismiss the suit with costs on the uncontested scale with 
liberty to the plaintiff to file a ftesh suit. “It is against 
the decree drawn up on this order that the present 
appeal has been filed and cross-objections have been 
filed by the first, second and third defendants asking 


that they be given full costs instead of costs on the’ 


uncontested scale which is all that was allowed by the 
trial Court. 

The order as it stands is manifestly wrong. Courts 
have no power to dismiss a suit with liberty to bring a 
fresh one, vide Fateh Singh v. Jagannath Bakhsh Singh 
(1). This was a case in which the Court had dismissed 
the suit giving the parties “ liberty to file a fresh suit 


for péssession.” When a fresh suit was filed it was 


contended on behalf of the plaintiff that expressing 
himself in the way he did the Judge was purporting to 
act under O. XXIII. The Court of the Judicial Com- 
missioner rejected the contention and on appeal to the 
Privy Council their Lordships agreed with the oe 
of: the Judicial Commissioner : 


“There was no application for leave to withdraw the suit, nor 

was it withdrawn: it was dismissed. And the power of the 
learned Judge ceased upon this dismissal. It may have been 
unfortunate for the plaintiffs that the learned Judge thought that 
he. had a power which he did not possess.” 


The order has therefore obvianely to be ginea. 


The question is the way in which it should be altered, 
There can be no. doubt that the plaintiff has been led 
astray by his legal advisers, It is clear from the 
internal evidence that the plaintiff personally has. been 
consulting with one lawyer in Madras, his agent has been 
consulting with another lawyer Mr. Ghose in Meiktila 
and.the particular admission which was recorded and 
(2) (£924) LEAR 47 AML, 158, 
32 | 
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_ 1937 has been used against him was by Mr. Guha on behalf 
SRMS. of Mr. “Ghose. It also seems clear to me that the 
SUBRa- ° eanae 
uanran words used were used without their proper connotation 
Conerrax being understood. To say that a mortgage is executed 
VK. Siwat- j in favour of somebody is a slipshod mode of expression 
aera which has a somewhat doubtful meaning. A mortgage 
BAGULEY, J. 
- in the ordinary way is executed by a mortgagor in 
_favour of a mortgagee.. The mortgagee may be the 
“person who advances the money or he may be advaric-. 
ing funds belonging to some ‘other person who allows 
the mortgagee named in the document to hold himself _ 
out as the true mortgagee, i. é., he isa benamidar. The 
person who has a right to’ sue on the mortgage is the. 
mortgagee hamed i in the mortgage whether the funds 
.used were his'own or of ‘some other person. Mr. Hay 
began his argument by contending at some length that 
a benamidar can sue on a deed executed in his’ favour 
even though the money advanced is not his own and it 
was unfortunate that he spent so much.time in doing 
so because the advocates.for the respondents agreed 
that this was the case. There is no reported ruling of 
-this Court on.the point, but it is clear beyond all doubt, 
vide Gur Narayan v. Sheo Lal Singh (1); Parmeshwar 
Dat v. Anardan Dat {2); Narayan Keshav Vagle v. 
Kaji Gulam Mohidin (3) ; Sachitananda Mohapatra v. 
Baloram Gorain (4) and Singa Pillay v. Ayyaneri 
Govinda Reddy {5). 
Had these cases been known and understood in the 
trial Court I have no doubt all this. confusion would not 
‘have arisen. A further confusion was caused ‘by. - 
references to P.R.M.P.R. Cheityar v. M uniyandi Servai 
(6) and K.S.A.V. Chettiar Firm v. Mahmoo {7). These 





(1) (1918) 46 1.A.1. - (4) (1897) I.L.R. 24 Cal, 644, - 
(2) (1914) LL.R. 37 All. 113. (5) (L917) LL R. 41.Mad, 435. 
(3) (1$25} I L. R. 49 Bom. 832, (6) (1632) LLL.R. 10 Ran. 257. 


(7) (1934) 1,L.R. 13 Ran. 87. 
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are redlly not very much to the point. In the first case 
the wording of the promissory note began 


‘““ The promissory note written and given in favour GE Muniandy 
‘Servai * * * * by Ramanathan Chettyar, son of P.R.M.P.R. 
Perichiappa Chettyar * * * * . This sum of rupees eleven 
‘thousand I promise to pay on | demand, sto to you or your 
order”, 


and the note is signed “ P.R.M.P.R. eee 
Chettyar.” - In this case it was held that the body of 
the promissory note showed that it was given by a man 
and not by a firm. The basis of this decision, I take it, 
is that Ramanathan Chettyar- described himself as. tHe 
‘son of somebody and went on to say “I promise to 
pay.” On the other hand in K.S.A.V. Chettiar Firm's 
-case (1) the promissory note was signed by two persons 
in favour of “ K.S.A.V. Ramiah Raja”, and it was held, 
giving effect to the ordinary custom of Chettyar firms, 
that this must mean that the promise to pay was given 
to the K.S.A.V. Firm and not to Ramiah Raja personally. 
In the present case its quite clear that the plaintiff 
throughout described himself as a man. - Throughout 
the gave his father’s name, his caste and his age, so 
obviously the. plaintiff is a man and notafirm. In the 
mortgage deed sued upon the mortgagee is described 
as “‘S.R.M.S. Subramanian Chettiar son of Ramaswami 
‘Chettiar now residing at Meiktila and employed as 
money-lender.” A firm has no father and cannot be 
described as residing anywhere, nor is it customary in 
the English language te refer to a firm as:employed. 
This mortgagee isa man. On the authority of the law 
admitted by both sidés, from whichever source the 
money might have come the person named in the 
mortgage deed as mortgagee can sue and [regard these 
admissions of the mortgage having been in favour of 


(1) (1934) LL.B. 13 Ran. 87. 
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' 1937 the firiti as being no inore than saying that the tiohey" 


S.RMS. advanced was the firm’s money, but as has beeti: 
SuBRA+ 
maxian pointed out, it is quite immaterial whose money it was. 
CuemvaR’ that was advanced. The proposed amended plaint of. 
ee ane det December introduces a new defendant really. 
Hine for the benefit of the other defendants for any decree, 
passéd on the mortgage will bind her and if a decrgeé is- 
given in favour of Subramanian Chettyar the defen-. 
dants will have a complete quittance..- 
I would theiefore set aside the decree of the tial 
Court dismissing the suit and remand the case to the 
trial Court for disposal on its merits, the plaint dated the. 
18th December 1936 being the basis of the suit but if 
the plaintiff wishes to amerid that plaint by one more: 
artistically drafted he may apply forleave todo so. The: 
defendants will of course have liberty to file written. 
statements in reply to that plaint,. In view of this a oe 
the cross- objections must necessarily fail. 
There remains the question of costs of this appeal. - 
In fact the learned Judge dismissed the suit on a. 
preliminary point because he held that the plaintiff 
could not sue. The remand is therefore one under: 
Order XLI rule 23 and the appetlant will be entitled to 
a refund of the stamp on the memorandum of appeal. 
So far as the costs of this appeal are concerned I consider: 
that they are unnecessary costs entirely due to .the: 
factious opposition of the third defendant. It makes: 
-no difference to him who is the plaintiff. If. the © 
mortgage is good and has not been settled as alleged. 
by the ‘present. first and second defendants, the: 
defendants have got to lose whoever the plaintiff is.. 
On the other hand the plaintiff is to blame because 
instead of standing up to the objections raised by the 
third defendant - he tried to twist and turn to meet: 
everything. It would have been better had he taker. 
his stand on his original plaint and gone to trial. Both 
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these partics are to blame for unnecessary costs. The 
first and second defendants on the other hand put up 
a-straightforward defence. They admitted the mort- 
_ gage and pleaded that it had been settled and they 

have been dragged to this Court at the instance of the 
other parties. I would therefore direct that the 
_. plaintiff and the third defendant do pay their costs of 
this appeal in any event. As regards the first- and 
second defendants I would fix their advacate’s fee at 
ten gold mohurs and would direct that if the mortgage 
suit in the event is successful their costs of this appeal 
‘should be borne by the third defendant, On the other 
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hand if the mortgage suit is unsuccessful their costs ) 


will, be borne by the plaintiff. So far as.the fourth 

‘defendant is concerned she has taken-no active part in 
this appeal, She has generally supported the plaintiff 
and I would pass no order as'to her costs. The cross- 
objections are dismissed without costs. 


SHAW, J.~-I agree. 
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APPELLATE CIVIL. 


* Before Mr. Justice Mosely. 


U THET PAN AND ANOTHER 
v. 
MA PHU SAING. * 


Mortgage—Abortive or invalid devtiecicery sairddate=issteeamion Scie 
Suit for delivery of possession—Factum of abortive mortgage as evidence— 
% ‘Collateral purpose of showing character of ipsa iat aus cecil 
Evidence opes to both parties. 
OA person cannot sve for redemption of his land on the strength of am 
abortive or invalid usufructuary mortgage, but he can sue for delivery of 
Ppossessigh of the Jand and-he is entitled to give evidence of the factim of the: 
abortive mortgage, thouglr not of its terms, for the ‘collateral purpose of show- 
ing. ‘the. character, of defendant’s possession, viz., that it was not adverse to the 
plaintiff... %tis open td the defendant also to give such kind of evidence & show 
that his possession is adverse. . : 
Ma Kyi v. Ma Thon, 1.L.R. 13 Ran. 274 ; Maung Sin v. Muung So Min, 
LL.B. 8 Ran. 556, followed. 
Chhotalal v, Bai Mahakore, 1.L-R. 41 ‘Bans, 466; Vurain Pillai v. Teevarath= 
nanmal, 1.L.R. 43 Mad. 244, referred to. 
Maung Kin Lay v. Maung Tun Thaing, LL.R.5 Ran. 679, dissented irom. 


‘Ba Maung for the appellants. 
Thet Tun for the respondent. 


MoseLy, J.—The plaijitiff-respondent sued. ‘for 


‘delivery of possession of a certain piece of land on repay-- 


ment of the amount borrowed from the defendants and: 
obtained a decree accordingly in the trial Court which 
was. upheld on appeal by the lower appellate Court. 
The case, of course, is the familiar case of an abortive 
or invalid -usufructuary mortgage, which in this case:. 
dates from 1283: (#922), or over 12 years before: the. 
institution of this suit. The lower appellate Court. 
remarked that the plaintiff was entitled to give evidence’ 
of the factum of the abortive gnortgage, (though not of. 





_ * Civil Second Appeal No. 404 of 1936 from the judgment of the District: 


' Court of Sagaing in Civil Appeal No, 43 of 1936. 
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its terms, vide section 91, Evidence Act),- for the 
collateral purpose of showing that the defendants’ 
possession was not adverse. The learned District Judge 
overlooked the fact that oné of the cases he relied on— 
Maung Kin Lay v. Maung Tun Thaing (1}—was over- 
ruled in Ma Kyi v. Ma Thon (2); but the case on 
which he principally relied—Maung Sin v. Maung So 
Min (3)—a decision of a Bench of this Court, has not 


been overruled and is still, in my opinion, goad law. - 
This ease lays down that evidence of such an abortive 
mortgage may be given by the plaintiff for the collateral 


purpose of showing the nature of the defendants’ 
possession, i.¢., that it is not adverse to the plaintiff. 

Maung Sin v. Maung So Min (3) was based on 
Varada Pillai v. Jeevarathnammal \4)j, a decision of 
their Lordships of the Privy Council, and I might add 
that Chhotalal Aditram Travadi v. Bai Mahakore (5) 
-is to the same effect. Those were cases where it was 
held that a deed of gift or a deed of partition which 
was unregistered might be adduced in evidence by the 
defendant. to prove the nature of his or her possession 
aiid the fact that they had been in adverse possession 
“under these deeds. I agree with what «was said by 
Otter J. in Maung Sin v. Maung So Min (3) that no 
distinction can be drawn between the cases where the 
plaintiff and where the defendant seek to give such 
evidence. In the present case itis not a case of the 
. plaintiff relying on the mortgage or seeking to-prove it : 
she was relying on the fact that there was an abortive 
mortgage to show the character of the defendants’ 
possession. | 

It is immaterial whether section 144 or section 142 
_ of the Limitation Act be held to apply in the present 





: “(1) (1927} LLR. § Ran, 679, 683. . (3) (1930). I.L.R, § Ran, 556, 
(2} (1935) 1.L.R, 13 Ran. 274, 286, (4) (1919) 461A, 285; LL.R, 43 Mad. 244, 
(5) (1917) 1, L.R. 41. Bom, 466. 
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case, that is to say it is immaterial whether the burden 
was on the plaintitt to prove that she did not discontinue 
her possession by effecting this mortgage, or whether 
the burden was on the defendants to show in a suit 
based merely on title that they were in adverse posses- 


‘sion. In the present case the defendants’ claim that 


they. Kad ‘cleaved the land themselves 20 years ago and 
had never come into possession through the plaintiff 
was clearly untrue and. ia sani by the plaintif’s 


evidente. 
-- For these reasons the decisions ee, the Jower Courts 
will be upheld. and this appeal dismissed with costs. 


- CIVIL REVISION. 


Before Mr. Justice Baguley. 


-TRIBENI MISSER- 
; v. os 
JAGARNATH BHAGWANDAS+* 


Master and servant—Wages due periodivally—Leaving service without notice— 
' Wages accrued due—Wages for a broken period—Suit for = rei 
due—Master's claim for damages—Set off—Court fee, Se, 
_ Ifa servant employed on a monthly wage leaves his magier’s service with. 
out notice, he cannot claim wages for that portion of the time during which he - 
has served since wages were last due. But where he has completed his period 
of service for which a periodical payment of his wages has accrued due, he is 
entitled to such payment. In the latter case, if the servant files a suit: to 
recover his wages, the’ master can only claim to retain as damages the wages 
or a portion thereof by way of set off or a8 damages. for leaving without notice 
and'on paying the court-fee thereon. 
. Raja Shew Bakhsh v. Pirumal, (1904-06) 2.U.B.B., Master and Servant, p p.1; 
Ripley v. Vaithanatha, 8 B.L,J. 15, referred to. 


Ahmed for the applicant, 
Rauf for the respondent, 





* Civil Revision No. 60-of 1937 from the judgment of the Smalf Cause se Court 


OF Rangoon in Civil Regular Suit No, 2461 of 1936. 
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BaGuLEY, J:—This is an application to revise a 
decree of the Small Cause Court of Rangoon dismissing 
a suit filed by the applicant for wages dué. The plain- 
tiff’s case was that he was engaged on the 10th October, 
1935, at Rs. 22 a month, arid that he ‘worked until the 

31st January, 1936, and had not been paid. The defence 
was that he had beeh allowed to live in the mill premisés 
as he was out of employment from 15th October, 1935, 
that he was engaged from the 5th December, 1935, at 
Rs. 6 a month, while the mill was being repaired, the 
pay being in the nature of a subsistence allowance, and 
that when the mill started working on the 10th January, 
1936, he was engaged at Rs. 14 a month. The third 
paragraph of the written statement is : 


“The plaintiff is entitled to Rs. 12-6- 3 as per following 
pariiculars : 
Food expenses from 5- 12-35 to 9-1-36 Rs. 7 2 Q 
Pay from 10-1-36 to 31-1-36 at Rs. 14 





per month - és wee Rs. 10 4 3 
: Rs. 17 «6-3 

Less paid «2 5, 5 O oO 

Rs 2 6 3 

ad ? 





and the last paragraph of the written statement is : 


“The defendant is not liable to pay the said sum of Rs. 12-6-3 
as the plaintiff left without natice.”’ 

The learned Judge found on the facts that the engage- 
ment,was at Rs. 6 a month from the 5th December, 

and at Rs. 14a month from the 10th January. The 

‘second point for decision was as to whether the plaintiff 


had received Rs. 5 in advance, and he accepted the 
defendant’s statement. The third point was whether. 


the plaintiff left on the 31st January without notice, and 
he accepted the evidence of the defendant-on that point 
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, also. ‘The last. finding Pe the leaned Judge was that: 


the plaintiff was not entitled to get. his. wages for the 


month of Janiary as he left. without notice. 


In view of the fact that the written statement definitely 


- adinits that the plaintiff was entitled to Rs. 12- 6-3 this. 


can only be taken as an admission that that sum was: 


due’ ‘to him, unless'he had forfeited it by leaving without. 


notice. ‘The trial Court found that, -bécause hg left. 
without notice, he was not entitled to get his wages for" 
that month, although the: month had been completed,. 
and as authority for this: proposition the learned Judge-” 
quoted Raja Shew Bakhsh Bogla Ballab Das v.: Piramal: 
(1). This case hardly seems to support the finding of the: 
learned Judge. The head-note to iti is as follows: © 


“Inthe absence. of. a binding. Acaittiet by which thie servant: 
agreés to forfeit wages if he withdraws without giving notice, a 
monthly servant who leaves: without notice, is entitled to be paid. : 
down to the date when w: ‘ages were last due, but not for the period . ; 
he has served since that date. ” 


This is faced on the quotation from Smith on Master 
and Servant : 


“Tf a servant, whcse wages are due -periodically, abscondsr _ 
or is rightfully discharged, he is not entitled to ‘be paid any ‘wages- ~ 
for that portion of the time during which ‘he. ies served since’ © 
wages were. Jast due.” ve 


In. the last edition of Smith’s “ law of Master sit 
Servant” (eighth edition) on page 145 there occurs the - 
passage : - 


« But default of the servant after the day on which a periodical’ 
pope of wagés accrued due would: not deprive him of his right’ 
to recover such periodical payment—would ‘not divest a vested 
right.” — 


- (1) 2 U.B.R, (1904-6) “ Master and Servant p, 1. 
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It seems, therefore, that when he left, the plaintiff was 
entitled, on the defendant’ 5 own'showing;,.toa sum of 
Rs. 12-6-3, wages. If the defendant wished to claim 


that he was entitled to rétain that money as: ‘damages for 


leaving without notice, ther he could only- claim that 
either as a set-off or as damages, vide P, H. Ripley ° Vv. 
8, Vaithanatha Iyer (1). .In that case it is laid down 
‘that such a claim would have to be stamped. Here 


there is no counter-claim made, nor. was the written. 


statement stamiped, This particular: defence, therefore, 


could not be allowed, 
I would alter the decree.of the ‘Small Cause Court, 


and give the plaintiff a decree for Rs, -12-6-3, with costs 
on that amount in both Courts, but the appellant will 
have to bear the respondent’s costs on the balance of 
his claim, which has been dismissed. 


v 


APPELLATE CIVIL. 
Before Mf, Justice Baguley, and Mr. Justice Sarge. 


MA MA NYUN anp OTHERS 
v. 
‘ "i 
MAUNG MYA. AND ANOTHER.*. 
Court-foe—Joint family property—Plaintiff. in possession—Suit for partition — 
Determination of court-fee— Allegations in the plaint—Suit for recovery of 
tossession—Ceurt fees Act, ss. 6;7 (év) (b), (c), Sch. II, art, 17 (6). 

Where a plaintiff alleges that he is in actual or constructive possession of 
Joint family property and sues for partition of ‘Sach: property the court-fee pay- 
able on the plaint is Rs. 10 under Schedule II, art. 17 {6) of fhe Court-fees Act, 
In determining the question, of court-fees the allegations in the plaint alone are 
to be considered ; a denial on the part of the defendant ‘as to the plaintiff’s 
title to possession does not convert the suit into one for decterstion of title and 
recovery of possession. : sf 

If the plaintiff's suit had been.to recover péssession of, or establish his ttte 
to, the share which he claims in the“property, hie mu must have paida an ad valorem 
atamp-1ée upon the value of that share under Ss. 7 (iv) (6) or {c) of the aac 
foes Act. . 


tH) 8 BLT. 15. 


Ciyil First rie No, 39 of 1937 from the judgment of the District Court 


of Mandalay in Civil Regular No, 5 of 1936. 


447 


1937. 
TRIBENL 
MISSER 


Uv. . 
JAGARNATE. 
BHAGWAN-— 
DAS. 


_—_— 


Bacutey, J. 


"1937 
July 21. 


448 


"1937 
- MaMa 


; 7D. 
“Maune Mya. 


RANGOON LAW REPORTS. _[1937 


Asa Ramv. Jagan Nath, LL.R. 15 Lah. 531 ; Bidhata Rai v. Ram Charitar 
Rai, 12 C.W.N. 37 ; Gill v. Varadaraghavayya, 1.L.R. 43 Mad. 396 ; Haji Abdul 
Rahmai v. Crisp, Civil Ist Ap. 10 of 1929, H.C. Ran. ; Kirty Churn Mitter vy. 
Deb, 1.L.R.'8 Cal? 757 ; Mohendra. Chandra v. Asha phe LL.R. 20 Cal. 762 ; 
Nandalal v. Kalipada, 1.U.R. 59 Cal. 315 ; Tara Chand v. Afzal Beg, LLR. 4 
All, 184, followed. 

’ Wali-Ullah v. Durga Prasad,1 Ik R. 28 All. 340, referred to. 

Per BAGULEY, J.—Thege is no provision of law.by which a plaintiff can 
reserve of his own-accord the right to split his claim arising out of the same 
cause of action. - He may ask the Court to allow him to do so under O. 2, r. r 2 (3b 
of the. Civil Procedure Code. 


Mitter for the. appellants. 
K. C. Sanyat for the respondents. 


_ Bau .ey, J.—This appeal arises out of a suit for 
partition. The parties are'Mohammedans, The plaint 
‘sets out that the two defendants and one Hla Gyi, who 
was the husband of the first plaintiff and father of the 
«remaining plaintiffs, were three brothers: who inherited 
from their mother certain properties which are described 
in the schedule attached to the plaint. Since the proper- 
ties were inheritéd they were by arrangement kept as 
one estate, which had: been managed. by tiie second . 
defendant who collected the rents, paid expenses, etc.,- 
and disbursed. the balance to the real owners. This 
arrangement hiad gone on until October 1934 (the suit 
was-filed in January 1935) after which date.the second 
defendant had failed to pay anything to the -plaintiffs : 

so the plaintiffs asked for partition and separate posses- - 
sion of their shares. The plaint was stamped with a: 
court-fee of Rs. 10 under Article 17, clause (6), of the. 
Second Schedule of the Court-fees Act, though the — 
plaintiffs’ share of. the properties was valued. at 
Rs. 20,400. The learned Judge had doubts about the 
correctness of the court-fees but after hearing the 
plaintifis’ advocate he noted that the plaintiffs claimed~ 
to be. in -possession of the foint property and merely 
asked for partition, so he accepted the valuation “ for - 
the. time being.” 


1937] | RANGOON LAW REPORTS. 


The defendants .in their written statement denied 
that two of the seven items of property mentioned in 
the schedule formed part of the joint estate. They 
claimed that the plaint was not properly stamped, but 
it was admitted that there was an estate which had been, 


inherited jointly as set out in the plaint, and they also 


admitted that the property had been managed as stated 


‘by the second defendant and that the profits of the estate 


had been divided among the heirs. Objection was 


raised to the first plaintiff suing as next: friend of the 
other plaintiffs and the second defendant’stated that he’ 


held the shares of plaintiffs 2 to 5 as their de facto sii 
de jure guardian. 
- The case went to trial on five issues, ” ‘The fitst 


issue related to whethér the-two disputed items. in the - 
schedule were part of the joint estate ; the second dealt 


with the plea of res judicata ; the third runs‘as follows : 
-" Ts the plaint ft properly stamped ? Is this suit imain- 
ftainable without a prayer for consequential relief ? 


the fourth issue was “Was U_ Sein the de facto 
_ guardian of the minor plaintiffs? If so, are may 


“entitled to bring this suit against him for partition ?’ 
and the fifth was whether the plaintiffs were entitled fo 
partition and on what terms. 


The learned Judge answered ste first and second. 
issues in favour of the plaintiffs. He answered -the 


fourth issue in favour of the plaintiffs and also the 
fifth ; but, as on the third issue he had come to the con- 
clusion that court-fees had got to be paid ad valorém 
on the value of the relief sought, namely, Rs. 20,800 
{apparently Rs. 20,400 was intended that being the 
‘value mentioned int the plaint), he: directed that a 
preliminary decree be pass€d for partition declaring the 
rights of the parties interested in the estate only after 
the plaintifis had: deposited the full couri-fees necés- 


gary. He also directéd that the plaint should be 


449 


1937 
MA Ma 
NyYuUN 
v. 
Maune Mya, 


Bacutey, J. 


450 
1937 


Ma Ma 
Nyon 


~ 0 Oy 
‘Maune Mya. 


Bacutey, J. 


RANGOON LAW REPORTS. ___ [1937 


formally amended with regard to items Nos. 3: and ie 
as he had indicated earlier in the judgment that “ the 
plaintiffs should make formal amendments of their 


plaint and claim that the two items 3 and 6 be restored 


to the joint estate.” 
After judgment had been pronounced the plaintiffs 


indicated their willingness to supply the necessary 


court-fees and they asked for time. Several extensions: 


of time: were given during which period an application 
to revise the order was made to this Court, but before 
orders could be passed on the revision matter the 
learned Judge on’ the 22nd December 1936 refused 
further extension ‘of time and rejected the plaint for . 
non-payment of court-fees. It is against this decree 


-rejecting the plaint for non-payment of court-fees that 


the present appeal has been brought. © 

The portion of the judgment dealing with the 
question of court-fees is not very. saéisfactory. No 
authorities. are. mentioned .in the judgment. It 


states that it was argued that Article 17 (6).of the 


Second Schedule of thé Court- fees oe applied. It then 
goes on 

“The Calcutta High Gonet hias-held in one or two cases that. 
this is the correct section. This ‘was possibly due to the cases 

before it being those of coparceners. of a Hindu joint family 

estate. I cannot, however, see in what way it can be said that: it 

is not possible to estimate at a money value the subject-matter in 

dispute. The other High Courts have all held that the Court-fees 

must be paid on the value that the ai puts nen the relief 

sought in his Plaint. ” 


This passage shows a confusion of ideas because the 
value of the relief sought in the plaint may be some- 
thing quite different from the value of the subject- 
matter in dispute. 

.The statement with regard to the Calcutta High 
Court is correct. In Kirty Churn Mitter v. Aunath. 
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Nath Deb (1), Garth C.J., who dealt with the matter 
on a reference by the Taxing Master, stated : 
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“If the plaintiff’s suit had been to recoves possession of, 1 or Maunc Mya. 


establish his title to, the share which-he claims in the property, he 
~ must have paid an ad valorem stamp-fee upon the value. of that 
share. But, as I understand, he is already in possession of his 
share, and all that he wants is, to obtain a partition which is 
merely * * * to‘ change the form of his enjoyment’ of the 
property, or, in other words, to obtain a divided, instead of an 


undivided, share.”’ 


This case was followed in Bidhata Rai v. Ram Chariter 
Rai (2) and Nandalal Mukherji v. Kalipada Mukherji 
(3) showing that the practice of the Calcutta High 
‘Court has not varied for the last fifty years. 

With regard to the other High Courts, however, 
the statement in the judgment seems to be in the main 
incorrect. 

As regards the Madras High Court in R. P. Gill v, 
L. Varadara, ghavayya (4) it was held that 


‘a suitfor partition. of immoveable property, - a person “who. 


; eee he is in possession of it as co-tenant on behalf of himself 
“and others is governed by Schedule II, article 17 © of the Court 
’ Fees Act.” 


In the Allahabad High Court in Wali-Ullah v. 
Durga Prasad (5), where there was a claim for parti- 
tion, the plaintiff apparently being out of possession, it 
was held that the proper court-fees would be one 
calculated ad valorem and not Rs. 10 under Article 17 
clause 6 of the Second Schedule : but it was stated that 
if the suit had been merely for partition without recovery 
of possession the intended court-fee would have been 
correct, This, of course, was.an obifer dictum but 








(1) (1882), LL.R. 8 Cal. 757. (3) (1931) LL.R. 59 Cal. 315, 
(2) 12 C,W.N. 37. {4) (1919) LL.R, 43 Mad. 396, 
_ 45) (1906) LL.R, 28 All, 340. 
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: g ane : ea tlh, Seen © 
when the reciprocal case came before. the same’ Court 


_in Tara Chand Mutkherji v. Afzal Beg (1) where thé 


plaint asking for partition contained an allegation that. 
the plaintiff was in possession of his share, it was held 
: that Rs. 10 was a sufficient court-fee. | 

~ In the Lahore High Court-there was a Full Bench, 


‘reference in’ Asa Ram v: Jagan Nath (2), one of ‘the: 
“questions being :- 


“ What is the proper Court-fee payable on a plaint in‘a suit 
for partition of property, alleged. to belong to a joint family of 
which the plaintiff and-‘the defendant are stated to be members, 
and of which the plaintiff. alleges to be in actual. or. constructive: 
possession ?” 


and the answer to the reference given by the Full 
Bench was that the proper court-fee was 10 rupees. 
under Schedule II, article 17 (6) of the‘Court-fees Act. 
This shows that those three ice Courts take the. same: 
view as Calcutta. . 

_ The Bombay High Court seems to. holdthe june 


-view but we have been referred to no: definite. Case. 


showing that in a suit for partition, in which there is an: 
allegation that the plaintiff is in possession, it has been: 
held that an.ad valorem stamp is required. ‘ 
Two cases have been’ referred to.’ In. Motibhai: i 
Haridas (3) the point for. decision was really ‘with: 
regard to the jurisdiction of the Court. The plaintiffs. 
valued their share at 250 rupees and paid court-fees: 
on this amount, but whether they alleged they were in 


possession or not is not clear. In the statement of 


facts, however, there occurs.the passage : 


“The plaintiffs sought to recover by pacttins ‘their shate of 
certain wee property: at Maine. ee ae 





watt nog; LE.R. 34 All. 184. (24 (1934) LL. 15 Lab. $31, 
8) 11928) LL.R, 52 Bom. 315, 


1937] .. RANGOON LAW REPORTS. 453 

which suggests that very possibly the plaintiffs were out —-:1937 

of possession. Ma Ma 
The other case is Dagdu Valad Sakharam Kunbi v. — 

Totaram. Valad Narayan Kunbi (1). Here again in “*°Ns Mra. 

the statement of facts we find ~ ia BACULEY, J. 


" The plaintiff! sued to recover by partition a moiety of certain 
movealies, houses, house-sites aud lands ” 


andthe same expression is used in the argument for 
the appellant 


“Ina suit to recover possession of property by partition.” 


In this case in which the respondent was not 
represented, the question’ seems to have been as to 
whether the properties should have been valued under’ 
section 7 (4) (6) or under section 7 (5) of the Court- 
fees Act. The question of the applicability of Article 
17 (6) of Schedule JI of the Court-fees Act was not 
considered. 

There is no officially reported decision on this point 
from this Court, but in Haji Abdul Rahman. v. 
A. B. Crisp (Civil First Appeal No. 10 of 1929) of this 
Court sitting at Mandalay, an appeal arising out of a 
suit for partition, the appeal was filed on a Rs. 10 stamp 
although the original.suit had been stamped ad valorem. 
The question was rased as to the sufficiency of the 
stamp fee on the appeal and it was held that as both 
partics were in possession of part of the property to be 
partitioned the original suit for partition could have 
becn ona Rs. 10 couri-fee, so the appeal was held to 
be correctly stamped. 

I sce no reason for not following the decisions.of the 
Calcutta, Madras, Allahabad and Lahore High Courts 
whicli are all quite definite on the point. I held that 





(1) (1909) 1.L.R. 33 Bom, 658, 
33 
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‘opinion when deciding the case referred to at. Mandalay, 


and the doubtful authority of the Bombay. cases 


‘mentioned seems to me quite insufficient to warrant my 


taking an opposite view now. 
The learned trial Judge seems to have had an idea 


reconsideration of the court-fee payable on the plaint, 


-This is quite. incorrect. The court-fee on the plaint is 
fixed by the plaint itself, and it has got to be determined 
_on a perusal of the plaint. 


Section 6 of tle Court-fees Act says that no “plaint 
specified as chargeable in the First or Second Schedule | 
to this Act annexed shall be filed, exhibited or recorded 
in any Court of Justice, unless the-proper fee has: been 
paid. The propér fee, therefore, has got to be 
determined as soon as the plaint is presented and any 


‘subsequent. defence cannot aiter that. fee unless a 


defence is raised which requires the plaint to be. 
amended ; then and then only can. n the value of stamp 


required he affected. 
‘In Wali- Ullah v. Durga Prasad {1) the learned 


Judge said ae 


-“ We also agree with the lower appellate Court that in deter- 


“mining what the Court-fee should be, regard’ must be had to the: 


allegations of the plaintiff in his plaint and to the relief sought, 
apart altogether from evidence.” 


{Surely the last word should be “ defence.”) It: is 


drue that in the present case it was alleged that items 3 
and 6 of the property formed no part of the estate but 
on the evidence the Court has held that they did form 
part of the estate, and no amendment of the plaint on 
that.point before a decree can be passed in favour of 
the plaintifis can be necessary. 





(1) {1906} 1.L.R. 28 All. 340. 
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For the respondents the main argument put forward 
was that the plaint should have been stamped under 
“section 7 (4) (b) of the Court-fees Act as the suit 
should be held to be one to enforce a right to share in 
the joint family property. This argument seems to me 
“Gitite misconceived, as it overlooks the fact that there 
is not to be found the word “a”: between the words 
“to” and “share.” A suit to come under this sub- 
clause must be one “to enforce a right to share in the 


property ” and, therefore, would only be brought by.-a- 


' person whose right to share in the property has been 
' denied. Inthe present case the plaintiffs’ rights to 
share in the property had been admitted and allowed 
for a long time and the written statement in paragraph 6 
admitted that the plaintiffs were entitled to some 


share because, it states, the reason why nothing had’ 


been paid for the last few months was due to.a dispute 
with regard to the accounts. It states that the second 
defendant was constantly requesting the first plaintiff to 
go through the accounts and to accept whatever was 
due after deducting the expenditure for maintenance of 
the cstate, income-tax, and interest due to the estate 
from her, but she declined to comply and insisted on 
payment of round sums irrespective of expenditure and 
interest due. The right to share was admitted, even 
though the amount payable was disputed, so this suit 
cannot possibly be one-to enforce a right to share in 
the property. As defendant No. 2 admitted that he 
was by arrangement in possession of the property in 
orderto manage it on behalf of the heirs, the plaitiffs 
were constructively in possession through him. and 
therefore a ‘court-fee of Rs. 10 was sufficient on the 
plaint as framed. 

A further line of argument put forward for the 
respondents was that as the plaintifis had admitted their 
"liability to pay the court-fee and had asked fer time 
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and obtained time to raise money to pay the. court-fee 
they could not now question -the correctness: of. the 
demand for extra court-fee. This argument cannot be 
accepted. If the plaint was correctly stamped no 


demand for further court-fee should have:been made, 


and no possible question of estoppel can arise. If the 
plaint was correctly stamped, as I hold it was, the suit 
should not have ‘been dismissed for failure:tb pay 


- further court-fee: I would, therefore, set aside the 


decree dismissing the plaint. for non-payment of 


- court-fees and.direct the Court to pass a preliminary- 


decree for partition. The respondenis will have to pay 
the appellants’ costs advocate’s fee fifteen gold mohurs. 
| would. note that in the plaint in paragraph 10 the 
plaintifis say that they reserve the. right to file a 


“separaté suit against the defendants for accounts. 


hereafter. There is no provision of law by. which a 
plaintiff can reserve the right to split his claim arising - 


“out of the same cause of action.. He may ask the 


Court to allow him to do so under Order II, rule 2 (3), 


_-but.the Civil Procedure Code gives no unifateral right. 


.to reserve a claim of this sort. Despite this definite’ 


refusal to sue for accounts the Judge in his order 
proposed to appoint a commissioner to go into the - 
accounts since the death of.Ko Hla Gyi. This appears 
to be the only reasonable order to be passed but it 
cannot be passed on the plaint as framed. If the. 
plaintiffs wish to have a commissioner. to go into the 
accounts that will entailan amendment of the piaint . 
which may require reconsideration of the court-fees 
to be paid. = : i 


SHARPE, J.—In this suit the plaintiffs prayed that a 
decree might be passed directing partition of the joint- 
family properties set out in the schedule-annexed to 
the-plaint {of which joint properties they alleged’ they 
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were in possession jointly with the defendants) and 
that they might be given their separate shares by sale 
or otherwise as the Court thought fit and proper. 
Paragraph 2 of the plaint alleged that the plaintiffs and 
the two defendants were in possession of the joint estate 
and paragraph 12 stated that the plaintiffs’ share in the 


joint properties would be valued: at Rs. 20,400 for the’ 
purpose of jurisdiction, and the court-fee payable being : 
Rs. 10 under Article 17, clause iv of Schedule II of ' 


dhe Court-fees Act. In paragraph 1 of the written 
statement it was dénied by the defendants that two of 
the propertics mentioned in the plaintiffs’ schedule 
belonged to the joint estate ; they were alleged by - the 
defendants to be their private property. Paragraph 19 
of the written statement alleged that the plaint.was 
insuflicicntly stamped. 

The learned Judge found that the plaintiffs were 


entiticd to the relief prayed but held that the court-fee 


payable was not Rs. 10 but an ad valorem fee based 
upon Rs. 20,400. He accordingly directed that before 
the passing of the preliminary decree there must be 


deposited: the full court-fee calculated ypon the latter. 


basis. The point for determination in this appeal is as 
to the amount properly payable for court-fees. To 
- support the ad valorem fee, the case must be brought 
within either clause (6) or clause {c) of section 7 {iv) of 
the Act; otherwise schedule II, Article 17 (vi), will 
apply and the Rs. i0 will suffice. 

The District Judge decided the issue of insufficient 
‘court-focs in this way:* As regards the two items in 
dispute, he held that they did form part of the joint- 
estate, but he was of opinion thai, to succeed, the 
plaintifls ought to make a formal amendment of their 
paint to cover a claim for a declaration that those two 
items belonged to the joint- estate. He was accordingly 
of opinion that the suit, to that extent, became one to 
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obtain a declaratory decree with consequential. reliefs 
and came under section 9 (iv) (c). As regards the five 
undisputed items, he was of opinion that the suit fell 
under section 7 (iv) (0). . 

I will first deal with the case as if there had been 
no dispute between the partiés as to items 3 and 6 in 


_ the plaintiffs’ schedule. In my judgment it would then 
clearly not have been a “suit to enforce the right to- 


share in any property on the ground that it is joint family 
property”, within the meaning of section 7 (iv) (6). 


_ The only relief sought-is the partition of property which 


the plaintiffs say is family property and of which they 
say they are in possession jointly with others. The 


-somewhat earlier Allahabad case of Wali Ullah v. 


Durga Prasad (1) is:distinguishable, because it does 
hot appear upon the face of the plaint here, as it did - 
there, that the suit is in fact one to establish the 
plaintiffs’ title toa one-third share in certain property . 
and to recover possession of the same, with a claim for 
partition added. to make the relief sought effectual. . 
Here the plaintiffs say that) they are already in - 
possession of their share and all they want is to obtain 
partition, which is merely to change the form of their 
enjoyment of the property, or, in other words, to obtain. 
a divided instead of an undivided, share: see the 
judgment of Garth C.J. in. Kirty Churn Mitter v. 
Aunath Nath Deb (2). The case.of Bidhata Rai v. 
Ram Chariter Rai (3) is authority for saying that in 
such a case the plaint is sufficiently stamped if it bears 
a Rs. 10 stamp. That Calcutta decision was followed 
two or threé years later in the United Provinces in the 
case of Tara Chand Mukherji v. Afzal Beg (4). . 
Therefore, upon the authorities, it is clear that, 
were it not for thé dStsndanes: plea in the peer case 


. (1906) LLR. 28 All. 340. (3) 12 C.W.N. 37. 
(2) (1882) L:L.R.-8 Cal. 757. (4) (1911) LL.R. 34 All, 184. 
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that items 3 and 6 in the plaintifis’ schedule belong to 
the joint estate, a Rs. 10 stamp would ‘suffice. The 
question then remains : Whai, if any, difference does 
that plea make? There was a similar plea in the case 
of Bidhata Rai v. Ram Chariter Rai {1) which I have 
already cited. It was there held that a mere denial on 
the part of the defendant as to the plaintiff's title and 
possession does not convert the suit into one for 
declaration of title and recovery of possession. The 
matter is very fully dealt with in the joint judgment of 
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the Court at pages 40 and'41. The following passage 


appears on page 42 : * 

“The plaintiff is admittedly in possession of what is joint 
properly : that he is a co-parcener with the defendants is 
conceded, but it is denied that all the properties alleged by him to 
be joint properties have really that seta In our opinion, the 
suit as framed is one for pactitiog:* 


and it was held that a Rs. 10 ae was sufficient. 


Again, in the recent case of Nandalal Mukherjiv. 


Kalipada Mukherji 2), Sir George Rankin C.J. said, at 
Rage 318: 


2 


€oegs 
“Phe present case, in my judgment, is a case where the 


plaintiff is now claiming partition of a residential house on the 
footing that he is actually sitting there and living there and has 
becn so coing for some time. That being so, it is entirely 
unnecessary to make him pay Court-fee upon a claim to recover 
possession. In my judgment it is a clear case of partition and is 
not converted into a case of claim to possession because the 
defendant’s brother or the, defendant’s mcrtgagees want to set 
up that the house is not joint property and that the plaintiff has 
no title Lo it,” 


There is a_ similar position hére. As was pointed 
out as long ago as 1893, for the purposes of stamp duty 
the cause: of action alleged in- the plaint and that 


(1) 12 CW.N, 37. (2) (1931) LL.R, 59 Cal, 315, 
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alone must be looked at. See Mohendra Chandra v. 
Ashutook (1), which case was: approved in Bidhata Rai 
v. Ram Chariter Rai (2). There is therefore ample 
authority for saying thata plea by. the present defendants 
that part of the property mentioned in the plaint does 


not belong to the’ joint estate does not in any way 


prevent the present suit being one only to opiain’ 


‘partition. © 


The recent Lahore F ull Bach case of Asa Ram Vv: 
Jagan Nath (3) i is further authority for saying both (a) 


_that ‘only Rs: 10 is payable on. a plaint in a partition 
_ suit where it is alleged by a plaintiff that he is in actual 


or constructive possession of joint-family ‘property, and 


(6) that:in determining such’ question the allegations 
‘qn the plaint alone are to be considered. and. not the 


defendant’s denial thereof. In that. case all the main 
authorities were exhaustively examined. 
The decision at which we have aeued is not only 
in accord with the views expressed by the High Courts 
of Calcutta, Allahabad and Madras, but also follows the 
unreported decision of this Courtii 1929 in the case of 
Haji Abdul Rahman v. A. B. Crisp, to which judgment 
my brother Baguley was a party. 
Accordingly I agree that the plaint in the present 


' suit was sufficiently stamped-by having a Rs. 10 stamp 


upon it. The appeal must be allowed, and the case 
remitted to the District Judge with a direction to him to 


_ pass a preliminary decree. 


I also agree with the proposed order as to costs. 


(1): cen LLR. 20 Cal. 767. (2} 12 C\W.N, 37. 
seeps ce: ASF; {1934). I.L.R. 15 Lah, 531. 
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applicable to partition of-it on inheritance in Burmese customary 
law. On the death of the husband the second wife, being an ~ 
equal heir with the first wife to the husband gets one-third of the 
property jointly acquired in ‘the. first coverture and ‘half of the : 
*property jointly acquired.in the second or double coverturé. © 
C.T.P.V. Chettyar Firm v. Maung Tha Hlaing, 1.L.R. 3 Ran, ay 
Maung Po Nyun v. Ma :Saw Tin,.ULR: 3 Ran.’ 
S.P.L.S.Chettyar Firm v. Ma Pu,1.L.R.14 Ran. 697 ; SPLAA 
Chettyar Firm v. Ma. Pu, Civil 2nd.Ap. No.-158 of 1936, H.C. © 
Ran., referred to. 


Daw Hra OuN v. MA New 2. 4 eo wy «10 


BORMESE Customary Law—Joint property of husband and wife— . 
Death of one spowuse—Succession by inheritance, not by survivor- 
 ship—Widow's suit for recovery of debt due to husband Succession 
certificate necessary—Time to be allowed for obtaining succession 

. certificaie—Appellate Court's powers— Provisional decree or suspet- 

. ston of decree—Succession Act (XXX1X of 1925), s. 214. . Accord-. 
ing to Burmese’ Buddhist law on the death of one spouse ~ 
the surviving spouse takes the interest of the deceased in the 

” joint property by inheritance and not by survivorship. A widow 
must therefore take out a succession certificate before a decree 
could be granted to her in her suit for recovery of a debt due to 
her husband. N.A.V.R. Chettyar Firm v. Maung Than Daing, 
TLR. 9 Ran. 524;Ma Naw Za v. Ma Thet Pon, PJ. 334, 
followed. Daw Ywet v.Ko Tha Htut, 1.L.R, 7 Ran. ‘806 ; Ma 
Paing v. Maung. Shwe- Hpaw, 1.L.R. 5 Ran. 296, dissented + 
from. An appellate Court can give -a provisional decree or 
suspend its decree until a succession certificate has been obtained, 
“and has the power to direct the trial Court to grant a decree for 
the debt on production of the succession ‘certificate for obtaining ~ 
which a reasonable time’ should be allowed to the plaintiff, 
C.A.M. Chelty v. Maung Po Yan, Civil Rev. No. 67 of 1913, Ch, Ct. 
‘L.B. ; Chaing Nav. Shwe Ok,13 B.L,T. 233, referredto, MaSein 
Nyo v. ‘Ma Mai Tu, 2L.BR. 164, dissented from. : 


Maune Po Htwa v. Ma News Zin ae oe 396 
BURMESE CUSTOMARY LAW, MARRIAGE + er eT: vee) AOS 
BUSINESS CONNECTION. INCOME-TAX sabes ” Pale, a 172,174 

, SUCCESSION To, INCOME-TAX - ... Ol SPs ee 


CANCELLATION OF INSTRUMENT—Instrument prima facie duly stainped, 
executed and cancelled—Averment of subsequent cancellation— 
Burden of proof—Test of admissibility of instrument— Promissory. 
note—Signalure admitied—Line of cancellation in different ink— . 
Other promissory notes not cancelled—Discharge of burden of 
proof—Stamp Act {I of 1899), ss. 12, 35,69, Where an instrument * 
prima facie appears to be duly "stamped and cancelled by the 
drawer at the date of execution the burden vf proof lies upon the 
party who avers that the cancellation was not effected at the time 
of execution. In the absence of evidence to the. contrary, it may 
be inferred that the stamp was duly affixed and cancelled. Brad- 
laugh v. De Rin, 18 L.T-R 904; Doe d. Fryer v. Coombs, (1842) 
3 Q.B. 687 ; Jethibai_v. Narottam, L.L.R. 13 Bom. 484; Raman. 
Chetty v. Mahomed house, LL.R. 16 Cal. 432 ; Wilson v. ‘Smith, 12 
M. & W. 401, referred to. Thetest of admissibility of an instrument 
is whether the instrument appears when tendered in evidence to be . 
sufficiently stamped, Bull v. Sullivan, 6 Q.B. 209 ; Chandrakant 
Mookerjee v. Karticharan,5 Ben. L.R. 103 ; Royal Bank of Scotland 


GENERAL INDEX: 


v. Tottenhant, (1894) 2 Q.B. 715, referred to. Dayaran v. Chan- 
dulal, 27 Bom. LR, 1118, distinguished, The execution of the 
promissory note in-suit by'a deceased person was admitted by his 


executrix, but she denied the cancellation of the two lower stamps. 


by the deceased by a line whose ink -was admittedly different from 
the one used for the signature, -It was: proved that on occasions 
the deceased did not cancel all the stamps on promissory notes 
executed by him Held, that these two factors were not sufficient 
to discharge the burden of proof placed on the executrix that the 
line was added subsequently. 


EZEKIEL v. Mrs. SOFAER ... see ose ooo 
CANCELLATION OF STAMP os ste ano ae 
CAPITAL SENT ABROAD. Loss ON EXCHANGE. INCOME-TAX ws 
CASH BASIS OF RENT PAYMENT. INCOME-TAX ... tee we 
Cause or ACTion, DismissaL oF GOVERNMENT SERVANT Sg eeses 
CHARACTER OF SUIT NOT ALTERED BY Move OF TRIAL 4. 0 ws 


Cuinese Boppaist CourLe— Marriage by living together and repute— 
Maintenance—Criminal ‘Procedure Code (Act V of 1898), s. 488. 
Where a Chinese Buddhist man atid wife live to. ether as hysband 
and wife and are regarded as such by their relations and_ friends, 
itis a valid marriage both according to Burmese Buddhist law 

- and Chinese crstomary law, whichever is applicable, and the 
wife -is entitled-to an order for maintenance under s. 488 of the 
‘Critninal Procedure Code on the -husband’s neglect to maintain 
her. Ma Sei Byw v. Khoo Soon Thye, LR. 11 Ran. 310 ; I re 
Ma Yin Mya v. Tan Yauk Pyu, LL.R. 5 Ran. 406 ; Phaw Tiyok Vv; 
Lim Kyin Kattk,1.L:R. 8 Ran. 57:;Tan Ma Shwe Zin v. Tan Ma 
Ngwe Zin, LL: R. 10 Ran. 97 ; Theit Shin v. Ah Shein, 8 L.B.R. 
£22, referred to. 


‘Ma Kytn Huaine 2, MAuNG Kyrn' Swi i 
Cuiresr ConFruciaN AND BurMESE BUDDHIST WOMAN. MARRIAGE ... 


€Civit Court's Jurispiction. DisPuTE BETWEEN LICENSEES FOR 





Reviks | ues ae ose aes 
Civ. Procepure Cope (Act V oF 1908), ss. 2, 96 on 
+S. LL 
—, 8, 15 a 
——, & 24, 0.46, R. 7 ; 
, 8. 60, O. 38,R, 5 ee 


a, 8.73 
, 8S. 104, 105, O.. 43, R. i 


,~s. 122, Proviso () oF 
R. 90, 0.21: sue 





eereemnmeree panmcsmenr 





ey ERE i 


i sp erate ee gO fee 8 ae 


¥XVii. 


PAGE 


“199, 
127 
185 
19 
a 
+ 234 


90 
| 103 
361. 
‘97 
136 
. 244 
234 
108 
_ 393 
207 
- 268 


249 
331: 


Xxviii GENERAL INDEX. 


“Crm. Procepune' Cove: MEVIOR 1908), O. 1, R. 10 ; O. 34,-R. 1 r 
- » O. 2, R. 2 (3) 


ite Soe 7 


; — +.ScH, IE Ses 
Cram FOR MALFEASANCE ‘AND NON-FEASANCE (CO-OPERATIVE SOCIETY 


‘GonLaTeraL MATTER, AND COLLATERAL PURPOSE ae as 
Cotzecror’ 3 Pow: ERS. RECOVERY oF INCOME-TAX * 


Common LAW: R13 SHTS, RULES OF PROCEDURE 


Communtty HALL. LAND SOLD FoR RESIDENTIAL PURPOSE eee 


COMPENSATION FOR FRIVOLCUS. COMPLAINT... 
CompLaint—Compensation for frivolous complaint —Duty to exa mine all 


the witnesses produced by complainant—Refusal to issue commis- 


sion to examine a witness—Legality of discharge—Crimiual Proce-~ 


dure Code (Act V of 1898), ss. 250,252. A magistrate examinedall. 


the witnesses produced by the complainant - who had charged the 
accused with*an offence punishable under s. 386 of the Penal Code. 
The magistrate refused to issue a commission to examine a witness 


for the complainant residing in India on the ground that his evidence . 
was not material. On the evidence before him the magistrate held . 


that the complaint was frivolous, discharged the accused and 
awarded him compensation under s. 250 of the Criminal Proce- 
dure Code. The complainant applied to the High Court for 
revision on the ground that all the evidence he wanted to adduce 
had not been taken by the Court. -Held, that the magistrate had 
taken all the evidence that was produced by the complainant, and 
had rightly refused to issue a commission and therefore his order 
of discharge was legal and the order for compensation valid. 
Shwe Zin v. Maung: Tun Hla, 1 L.B.R. 44, referred to. Partia- 
sarathi v. Ayyar, LLR. Si Mad. 337, distinguished, 


NATH v, Nata e wage see 
CompraInt BY Court. . Ghreniaz AGAINST Pusuc JUSTICE 


ConcusinacE, MAintENANCE CLAIM BY WOMAN es a 
‘Conctrrert: ‘SENTENCES OF IMPRISONMENT s,s ro 
“WHIPPING fe 


cy 


CONJUGAL RIGHTS, DECREE. FOR RESTIFUTION, ENFORCEMENT 


CONNIVANCE OR FRAUD, Lrapiury OF SURETY FOR ACTS OF OBLIGEE - 


Conrracr Act {IX oF 1872), ss. 38, 42 ro 44, 45 


» S139 ; ee 


CO-OPERATIVE — Oil against ex-member for malfeasance 
and non-feasance—Limitation Act, .art,-36—Claim referred to 
arbitration by Registrar— Award enforceable asa decree of civil 
Court—Arbitrator's error as to law of limilation—Executing 
Court's power to question legality—Co-operative Societies Act, ss, 47, 
49, 50 {2) ()—Burma Co-operative Societies Rites, 1931, r. 15. 





There is no provision in Rule 15 of the Burma Co-operative . 


Societiés Rules, 1931, framed under s. 50 {2} (1) of the Co-opera- 
tive Societies Act, expressly barring the jurisdiction of civil Courts 
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ja telation to proceedings of the Registrar or arbitrators in the i 
prune wily ae the Juriadiction of civil Courts is barred with respect . 
to matters connected with the liquidation of a socicty® A 

~ go-operativd soclety's clalin for compensation against its ex-meniber: 
and manager for selling? a -house for a sam much Jess than its 
value, and for vot. crediting the amount to the society is‘a claim 
for malfeatnnee and non-fcasanoe, und the period for filing a suit 
for sanipentation. le two yeard from the date of the wronpfc! act.. 
Hataf under Rule 18 an award da made-dn. respect of the claim by 
an arbiiratar appolted by tho Registrar (he award is: on’ appli- 

. ebtlon to the ely Gawrt eiforesable asa decree cof such Court’ 

_ pot vithstanding the fact that al the dite of the appotntinent of 

> the arblivator a. sali in respect of the claim way time-barred, 
‘Althaugi the arblivater eres te (o the faw of Hmitation, the Court 
hae no: power te do anything except to execute the award, and 
emigot qiestlon the legulity of the award in proceedings for 
execiition of it, -Admad Yar v, Cooperative Cradit Sociely, ALR. 

& (1026) bh $47) Dhaupal v.-Anfumasn, ALR, (1938) Lah. 947 ; 

mane Ating Nyeln vo Muung Gale, VLR. 7 Ran, 533 ; 
~ 8.48 Nathan ve &. B. Sanvon VLR. 9 Ran. 480, reterred to. 
+ @ 


oo MAUNG Kyaw ‘Tua v. Tie Coornearive Lown BANK, . 
options tN day # RNAADA aes tee vane ou cE oe 399 


GCoorsnative Bochwrten Acr, wi. 47,49, 50 (2) t) 399 
GORROHOHATION, Apruoven'x RvIDKNCK —... vee o i 


GaurrerRe= Jolt family property-—Maintiff i possession——Suit for 
fartitonenDeterutnation of CourtfocoAlegations in plaint— Suit 
for recovery of possession Court-fees Act, ss, 6, 7 (iv) (b), (c), Sch. IT,” 
Att, LP (Ohm hl Procedure Code, O. 2:7. 2 (3). Wherea plaintiff : 
alleges that he fe In actual or constructive possession of joint 

ainly property and sues for partition of such property the court- 
fe HVAbIS on the plaint Is Ks. 10 under Schedule I, art. 17 (6) of 
the Ouurtefece Act, Un determining the question of cuurt-fees the 
aegetions In the plaiit.alone are. to be considered ; a denial on 
the part ef the defendant aa to the plaintif(’s title to posscssion 
does not vonvett the aut into one for declaration of title and 
redavery of ponseesion. If the plalntift’s suit had been to recover 
paseenion of or ealabligh his-itle to, the share which he claims in 
His. property, he muat have paid an ad valorem stamp-{ce upon the 
Vue Of that. share under e. 7 (iv) (b) or (co) of the Court-fees Act, 
44 Ban y, Jagan Nath, WL R215 Lah, 531 ; Bidhata Rai v. Ram 
Chasttar Rai, 12-OWR, 37 ; Gill v, Varadaraghavayya, LR. 43 
Mad, $96; Hla: i Abdul Balisuan vy. Crisp, Civil Ist Ap. 10 of 1929 ; 
HG, Ran. : Aids Charn Milter vy. Deb, LL.R. 8 Cal. 757; 
Mohendra. Chandrav. Askutook, LER. 20-Cal. 762°; Nandalal v. 
Kilipada, WLR, $9 Gal, 315 ; Fara Chand v. Afeal Beg, 1.L.R. 34 
“ALL, 184. follawed, IWadi Ullah v. Durga Prasad, LAnR. 28 AN, 
$40, referred te. Per Bawutey, J.—There is no.provision of law 
by which « plinth? can reserve of his own accord the right to. 
split hla clalia arishy out of the same -cause.of:action. ‘He may 
ask the Caurt. to atlow-hinr to do so under 0.2, 17.2 (3) -of the 


OM Froecdare. Cade. 
Ma Ma Nex v, Mauxe Mya oe ate 447 
Count-¥ER, MASTER'S. CLAIM AGAINST SERVANT FOR DAMAGES AAG 
Count-cura~ Suit for ast accougst—Unascertained sum—Valuation of 


reltef by. phaidtiff’ Valuation by defendant ow. appeat against 
prelianary decrce-—-Final decrce for.ascertaincd suin— Appeal by 
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- defendant agacnst final decree—Valuation—Court-fees Act (VIL of | 


1870), ss. 7 (é@) (f), 11. Ina suit for an account, when the value of 
the relief sought is uncertain, the plaintiff is entitled to make his 
own valuation of that relief-; and-the defendant against whom a 
prelimninary decree in such suit has been passed is not bound by 
- the valuation ‘of the relief made in the plaint and is at liberty to 
make a fresh valuation for the purpose of his appeal against such 
preliminary decree. C. K. Ummar.v. C, K. Ali Ummar, LLR. 9 
Ran. 165, referred to. But when the value of the relief.sought has 


been ascertained the party who has to pay the court-fee must pay . 


‘the full’ court-fee upon the ascertaincd amount. If the amount 


decreed is in,excess.of the amount at which the plaintiff valued the 


relief sought, he ‘cannot execute his decree without paying the 


' difference of ‘the court-fee, Similarly if a defendant against . 


whom a final decree for a specific sum of money has been passed 
in asuit for an account wishes to appeal in respect of the sum 
decreed against him,.the valuation of the appeal for the purpose of 
court-fees is this amount, and the appellant has ‘no option but to 
accept-this valuation and, under s, 7 liv) (f) of the Court-fees Act, 
to. state it as the amount at. which he values the relief sought. 


e 


Kantichandra v. Sarkar, LR. 57 Cal. 463; Niamati Bai v. 


Daulat Ram, 1.L.R.14 Lah. 738, referred to. 
Maunc Tuet Pyinv.MANU |. me ae 
Courr-rEEs Acr, ss. 6, 7 (iv) (6), (¢), ScH. I],.aRT. 17 (6) ne 





—, PAUPER'S APPLICATION TO PAY 002 ess Mee 
Courr’s Duty. ACCOMPLICE EVIDENCE Sad casts os 
. CREDITOR NOT A “* PERSON AGGRIEVED.” APPEAL, INSOLVENCY... 


CrEvITOR's SUIT AGAINST ONE HEIR: LIABILITY OF OTHER HEIRS ... 


CRIMINAL LIABILITY OF PRINCIPAL FOR ACT OF AGENT... Soa 


‘CRIMINAL PROCEDURE Cope {Act V oF 1898), 3° a sa 
==, 88. 250, 252° 








tes ABB gee; pa 


58.488 (5) * * vas 





. 88. 476, 155 (2), 162 
Cu. XIV ; f 


CROWN Dests—Priority—Moneys in custody - of civil Courl—Attach- - 


ment by decree-holders—Crown’s prior claim for arrears of . 


Income-tax—Income-tax Act (XI of 1922), s. 46 {2)—Lower Burma 
Land and Revenue.Act (II of 1876}, s. 45—Powers of the Collector— 
Civil Procedure Code \Act V of 19081, s. 73—Limitation of Crown's 
prerogative. The combined effect of s.°46 (2) of the Income-tax 
Act, ands 45 of the Lower Burma Land and Revenue Act is that 
on receipt of the-certificate of the Income-tax officer, the Collector, 
in proceeding to realize the arrears, exercises all the powers ‘con- 


_ ferred.on, and has to conform to all rules of procedure prescribed - 


’ for a Court executing a decree by the Code of Civil Procedure, and 
_, that it is not inténded that the Collector should regard himself as 
* a Revenue Officer in- whose favour a decree for money has been 
passed against the defaulter and be obliged to institute proceed- 

’ Gngs for realizatio» before another Revenue Officer. A Township 
Officer, at the instance of the Collector, attached certain moveable 


PAGE 


369 
447 


, Acr (VII oF 1870), ss. 7 (iv) (f), 11 2 was 214, 369 


331 
110 
264 
322 
246: 
366 
159 
276 

103° 

86 


‘GENERAL INDEX. xxxi 


PAGE .. 


‘ propexty of a person i1 respect of arrears of income-tax which was 
under attachment and in the custody of a civil Cort. By some 
mistake the Township Officer obtained possession of the property. 
and sold it, The sale proceeds were however refunded to the 
civil Court. There. were other creditors of the defaulter who had . 
attached the property or claimed the sale proceeds beforé they. 
were received by the civil Court. “The Collector in forwarding © 
the amount to the civil Court wrote a letter claiming the sale 
proceeds to satisfy the arrears of income-tax or. in the alter- 
native a rateable distribution, Held that whatever defect there 
might have been in the procedure adopted by the Collector in ~ 

“claiming -the money, the original attachment by the Township 

. Officer was, in virtue of the powers contained in the above Acts, 
valid and subsisting and the Crown’s claim to priority in respect of 
income-tax prevailed over other creditors of equal degree. S. 73 
of the Civil Procedure Code applied to civil Courts only and.the 
‘Collector could not claim rateable distribution with the other - 
creditors. Secretary of State for India v. The Bombay Landing 
and Shipping Co., 5 Bom H.C. Rep. 23, followed. Commissioners 
of Taxation, N.S. Wales-v. Palmer, (1907) Ap..Ca. 179 ; Judah v. 
Secretary of State for India, \.L.R.12 Cal. 445 ; Soniram Rameshur 
v. Mary Pinto, 1.L.R.11 Ran.467, referredto, The fact that certain 
Acts of the Legislature specifically set out the priority of Crown 
debts in circmstances arising under those Acts does not affect 
the general right of priority which the Crown enjoys in other 
cases. Express words or necessary implication is required ‘to 
affect the prerogative of the Crown ina municipal statute. British 
Coal Corporation v, The King, (1935) A.C. 500, referred to. 


S£CRETARY OF STATE FOR INDIA v. MA NYEIN ME Saas 344 
CROWN’S PREROGATIVE TO DISMISS SERVANTS AT WILL wens 35 
LIMITATION BY CONTRACT. RULES ae 35 





RECOVERY OF INCOME-TAX ass 344. 


CULPABLE HOMICIDE NOT AMOUNTING TO MURDER—Violent injury 
with dah on leg near ankle—Death from injury—iInjury sufficient 
in ordinary. course of nature to cause death—Intention or knowl- 
edge—Cuts on the leg—Violent blow with formidable weapou— 
remy ie = of injury likely tocause death-——Penal Code, ss. 302, 304, 
‘part, The appellant after an altercation smote the deceased with 

reat force on tho leg above the ankle with his dak with such force 

at he cut through the bones and the arterics. As-a result the 
man died four days Jater.in the hospital. The medical evidence 
was not satisfactory. Held, that the appellant did in fact inflict 
injury sufficient in the ordinary course of nature to cause death, 
but the intention to cause such injury or the knowledge that he 
must inflict such injury could not be imputedto him. Aman who 
directs a blow on the leg, especially near the ankle, dees not, as 
a general rule, intend te cause injury sufficient in the ordinary 
course of nature to cause death. But under the circumstances as 
the appellant struck a very violent-blow witha formidable weapon 
he must be held to have known that the injury he would inflict 
was likely to cause death, and so was-guilty under s. 304, part 1 
of the Penal Code,. The King v. Abor Alimed, (1937) Ran. 384, 
applies. Kra Chan U v. King-Emperor,2 B.L.J, 103, dissented 
Tom. 


Auor AHMED v. THE KING 5 eee ae dee ane 393 . 
Cur ON LEG, INTENTION AND KNOWLEDGE OF ACCUSED... ve, . 393 
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DECREE FOR RESTITUTION OF CONJUGAL RIGHTS—Enforcement—Sale 
of attached property—Period of attachment—Compensation to 
decree-holder—Decree not a money decree—Sale before “expiry of 

, period of attachment—Sale a nullity —Application for restoration 
of property—Limitation—Decree against minor -No guwardian- 
ad-litem —Civil Procedure Code (Act V of 19081, O. 21, 1. 32 (3)— 
Limitation Act (IX of 1908), Sch. I,-arts. 166, 181. The Code of 
Civil Procedure does not empower the Court to change a decree 
for the restitution of conjugal rights into a decree for the payment 
ef money. All that it empowers the Court to-do is to sell the 
property attached and out of the proceeds allow the decree-holder 
compensation. But this is subject to the condition that the 
- attachment must have been in force for a period of three montlis 
(or- for such other period not exceeding twelxe months as the 
Court may have decided). in accordance with the provisions of 
O. 21, r 32 '3) of the Civil Procedure Code as amended by this 
- Court. A Court has no jcrisdictiontoorder the sale of the property 
before the period. of attachment fer three months-has elapsed. 
The sale in such a case is a nullity. Raghunath Dasv Sundar 
Das, 41 1.A, 251, referred to. Art. 166 of the Limitation Act 
applies when it is necessary to have a formal order setting aside 
the sale, but where the sale itself is-a’ nullity and the owner 
applies for the feturn of the property Art. 131 applies. A decree 
obtained against a minor defendant who is not represented. ” a 
guardian-ad- -Litem is also a ‘nullity: 














MA WE GYAN v, MAUNG THaN Bru aoe wee 

DEATH FROM INJURY.. MURDER, MANSLAUGHTER oe os 
OF HUSBAND WITH TWO WIVES. SUCCESSION, BURMESE 
CUSTOMARY Law ee eas aes oes 

- OF ONE - SPOUSE, SUCCESSION BY INHERITANCE. BURMESE 

. , CUSTOMARY Law ese ee bes aes 
SENTENCE. ‘LENIENT SENTENCE BY SkSSIONS CouRT ase 
DECLARATORY Suit, DiQmissaL, RESJUDICATA ~~ ane eae 
“DECREE FOR DEBT. SROCERRION CERTIFICATE. BURMESE. BUDDHIST 
_ Winow, heeet re ies as eee see 

IN EXCESS.OF PECUNIARY JURISDICTION’ Higa cies 


SENT TO ANOTHER Court FOR EXECUTION. Liuriation oe 


: oucs OF PROCEDURE. sur TRIED BY WRONG COURT. REMEDY ... 


“DEGREE OF CRIMINAL RESPONSIBILITY. . KNOWLEDGE. INTENTION ... ° 


"DELAY IN APPLYING. OFFENCE AGAINST PUBLIC JUSTICE - woe 
DEPOSIT OF TITLE-DEEDS WITH AGENT AS SECURITY Per rr 
DETERMINATION OF CoURT-FEE, ALLEGATIONS IN PLAINT igen 
DISCHARGE oF DEBTOR. PAYMENT TO ONE CO-PROMISEE ase. 

SURETY. , ners OF OBLIGEE ... see ave 
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DisMIssAL OF SUIT WITH LIBERTY TO BRING FRESH Suir... Ponty are 
DISPUTE OVER PRECIOUS STONE, CiIv1L CouRT's JURISDICTION ss 
DivistoON OF PROPERTY. DIVORCE AND INHERITANCE, BURMESE 

CusroMary Law sea See aie ae 
DocuMENtT. EXECUTION. REGISTRATION, INSOLVENCY eee 
East INpiA Company Act, 1793, s. 36 as see wes 
Ervect or “RELATION-BACK.” INSOLVENCY sie ove 
ENDORSEMENT ON PROMISSORY NOTE. ACKNOWLEDGMENT ase 
ENGLISH CASES OF MURDER AND MANSLAUGHTER eee rr) 


ENGLISH RULES OF COMMON LAW AND EQUITY, JOINT PROMISEES  ... 


-EXNUANCEMENT OF SENTENCE—Lenient sentence by Sessiows Court— 
High Court's power in revision—Sentence of death—Benefit of the 
lenient sentcnce, Where a Sessions Judge passes a more lenient 
sentence in contravention of the rulings of law which are laid 
down from time to time for the guidance of those dealing with 
criminal cases, the High Court will interfere and will.enhance 
the scutence in a proper casc. In a murder case if the sentence 
of death is the only possible sentence which ought to have been 
passed but was-hol passed, the High Court. would ordinarily 
enhance the sentence, It may however in the circumstances of 
the case allow the accused the benefit of the lenient sentence. 
Emperor v. Mangal Naran, 1.L.R. 49 Bom. 450; In re Gundu- 
thalayan, 1.L.R. 53 Mad. 585 ; Tun-Min v. King-Emperor, Cr. Ap. 
No.. 1026 of 1934, High Court Rangoon, referred to. Maung U 
v. The Queen-Empress, PJj.L.B. 112, overruied. 


KING-EMPEROR v. Bo THIN oe eee ws 
LENQUIRY IONE DISMISSAL. GOVERNMENT SERVANT. ‘RULES ae 
Equrry Run#, LIspiLiTy OF HEIR TO PAY: PROPORTIONATE ‘DEST... 


"e 





Error “ arvectinG THE DECISION OF THE CASE” | wee ses 

TEBuEN TIALS o¥ BurMEsE BUDDHIST MARRIAGE ace a 
Evipencr Act {I or 1872), 8.92... ee oe aie ei 

, Ss. 113, ILLUSTRATION {b) TO s, 114 ooe 

Evinence or ‘CHARACTER OF POSSESSION, FACTUM OF ABORTIVE 

MORTGAGE ~ ais ees fae awe aes 

EXCHANGE LOSS AS EXPENDITURE, INCOME-TAX oa,” ed 


Exucutine Court. AWARD wana Co-OPERATIVE Soctertss RULES 


Exucorion—Decree sent to another Coust for enecsition-— Executing 
‘Court's jurisdiction to decide whether decree barred by limit- 
ation- -Application for transmission of decree—Step in aid of 
execution. Limitation Act {IX of 1908), art. 182 {5)—Apflication 
to cxccuting Court in time—Validity of order of transmission, 
iw power to question. A Court to Which a decree has been 
trauaferred for execution can decide whether an application for 
execution made to itself is in time or not, but it has no jurisdiction 
to decide whether the execution of the decree at the date of its 
’ {rangmission had become barred by theiaw of limitation, Arjundas 
v. U Ka Ya, L.LAR. 14 Ran, 550, approved. Lootfoolah v. Kcerut 
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Chand, 21 W.R. 330; Soomut Doss v. Bhoobun Lal,.21 W.R. 
292, referred*to Chhotay Lal v, Puran Mull, 1.L.R. 23 Cal. 39; 
Leuke v. Daniel, Ben. L.R. Supp. Vol 970; Nachiamma Subra- 
monian Chetty, 1 L.R. 5 Ran. 773, disting ished. An application 
to the Court which passed the decree to transmit it to another 

- Court for execution is an application to take a stepin aid of exe- 
cution within the meaning of art. 182 '5) of the Limitation Act. 
If an application for execution is made to the Court to which the 
decree is sent within the period prescribed by Jaw from the date 
of the final order of the transmi:ting Court the application is in 
time, and the executing Court has no jurisdiction to question thee 
validity of the order of transmission made in accordance with the 
provisions of O. 21, r. 6 of the Civil Procedure Code. Chandra 
Nath v . Ghose, 1.L. R. 22 Cal. 375; Ramachundra Marwari v. 
Krishnan .Lala, 1L.R. 1 Pat 328; Todar Mal v. Phola Kunwar, 
LL.R. 35 All. 389, referred. to. A decree about nine years old 
was sent by 2 Court of the Federated Shan States for execution 
to the Court of Small Causes, Rangoon. The Limi ation Act is 
not in force in the Shan States, In less than ten months from the 
date ofthe order of the Court transmitting the decree, the decree- 
holder applied to the Rangoon Court for execi-tion. Hed, that 
the executing Court had rightly refused to consider whether the 
decree was time-barréd or not. 


_ KANNAPPA v, ISHAAR SINGH oe wee ove 
EXISTENCE OF UNREGISTERED TRANSFER. INSOLVENCY ... 
EX-PARTE DECREE SET ASIDE. APPEAL FROM DECREE AND ORDER ... 


FRAUDULENT PREFERENCE, ' * THREE MONTHS AFTER DATE OF DOCU- 





MENT” REGISTRATION oes oe ese ase 
FRESH CAUSE OF ACTION ON AWARD pea to Ne ae 
FRESH PROMISSORY NOTE FOR DEBT. PRIORITY. MORTGAGE - tes 
GoverNitent or Inpra Act, 1833, 8s. 74,95 os eee see 

, 1919, ss. 32, 96B ° at Sea 


GoveRNMENT Sanvanr—Ceowa's prerogalive lo dismiss servant at 
will—Alleged wrongful dismissal of civil servant—Enquiry before 
disntissal—Right of servant to demand enguiry—Limitation of 
prerogative by rules—Breach of rules gives no cause of action— 

- Rules purely departmental—Governmecat of India -Acd, 1919, 
ss. 32, 96B. A Government servant has no legal remedy sound- 
ing in damages for his alleged wrongful dismissal hy Government 
from his appointment in the civil service. It is a prerogative of 
the Crown to dismiss its servants at will, unless the Crown limits 
its prerogative by an enactment or a special contract. Dunn v. 
The Queen, (1896) 1 Q.B. 116; Gould v. Stuart, (1896) A.C. 575; 
Graut v. Secretary of State for India, 2 C.P.D. 445; Reilly v. 
The King, (1934) A.C.176; Shemtow v. Saith, (1895) A.C. 229; 
Vors v. Secretary of Slate for Lidia, UL.R. 33 Cal. 669, referred to, 
S. 968 of the Government of India Act, 1919, docs not abrogate 


the prerogative but reiterates aud emphasizes ‘it, and the words . 


* “subject | to the provisions of this Act and of rules made thereunder” 
do not.in any way limit that right. The statute does not entitle 


‘the public servant to an eng: iry ‘before dismissal but ditects asa. 


departmental matter that an engtiry shall be held, and a, breach 


of the ruks regarding enquiry . does not give rise to a cause of © 


action. The position of the servants‘of the East India Company 
and of the Crown prior to 1919 considered: Rangachari v. 
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Secretary of State for India 1.L.R. 57 Mad. 857, followed. 
Bhaishanker Nanabhat v. Municipal Corporation. of Bombay, 
LL.R. 31 Bom::604 ; Bimalacharan v. Trus.ees for the Indian 
Muscum, 1.L.R. 57 Cal. 231 ; Denning v. Secretary of State for 
Inilia, 37 TLR. 138; Raleigh v. Goschen, (1898).1 Ch. 73; 
Shenton v. Smith, (1895) A.C, 2.9, referred to. Baroni v. Secretary 
of Stale for India, 1.L.R, 8 Ran. 215; Secretary of State for 
India v. D’Altaides, 1. LR. 12 Ran. 556, overruled. Satish 
Chandra Das v: Secretary of State for India, I.L.R. 54 Cal. 44, 

* diss:nted from Per Britny, J.—There is nothing ins. 96B of 
the Government of India Act, 1919, to relax the overriding 
pleasure of the Crown-—which, on ‘the contrary it expressly 
reaffirnis---to dismiss its ‘servants, The rules made under the 
section arc regulations devised for the benefit of the civil servant 
- bt to which he has no contractual p ivity, prescribing merely 
the machinery by which the pleasure of the Crown is, as between 

~ dlself and the Local Government, to be exercised. S.32 of the 
Government-of India Act, 1919, which reproduces .s. 65 of. the 
Government of Tudia Aci, 1858, preserves and re-enacts the 
position Ural all individuals in India were, as against the Crown 
ag the “ Successors-in-government ” of the Kast India Company in 
fudia, lo be able, as a matter of jurisdiction in the Crown's own . 
Courls, fo stig the Crown, through iis established representative, 
the Secretary of State in Council, in all those classes of cases in 
which the Kast India Company might have becn sucd prior to 1858, 
Ttis the character of (he suit, and not whether it would have- 
succeeded, that is the test. P. & O. Steam Navigation Co. v. 
Scerelary of State, 5 Bom. H.C.R. (App.) 1; Secretary of State for 
dudia Nv: Mome: wt, 7 L.BR. 10; Venkata Rao v. Secretary of State . 
for hiadlia, PC. C. App. 15 of 1936, "referred to. 


SECRETARY oF STATE FOR INDIA Y¥. MAURICE 5 ‘eae 35 


HACKNEY CARRIAGES AND Rickstaws—Licenses to ply—Powers of the 
Commissioner. of Pulice, Rangoon—Discrelion to grant or refuse 
liceuces—-Powet to limit the number of vchicles—Rangoon Hack- 
ney Cartiages Act, ss. 4, 23—Rule 1, intra vives—Mandamus— 
Specific Relief Act, s. 45, proviso b. S.4 of the Ringoon Hackney 
‘Carriages Act yives the Commissioner. of Police’an unfettered 
discretion to praut or refuse a licence in .respect-of hackney 
oarviagcs and rickshaws. ‘There is no provision in the Act which 
makes itinemabent upon the Commissioner to issue licenses in 
tespect of all hackney carriages and rickshaws which.as to.their ~ 
condition and description comply with the provisions of the Act 
and the rulus made thereunder. Held, therefore, that no man- - 
dans could be issued under.s. 45 of the Specific Relief Act 
against the Commissioner of Police for the City of Rangoon 
-requiripy him nol to restrict the number of rickshaws which may 
ply, for-hire, or to Consider the.app‘ication of the anpellant for the 
issue of licenses to him for plying rickshaws. Per Roperts, C.J.— 
Rule 1, made m pursuance of s, 23 of the Hackney Carriages Act, 
cmpowering the Commissioner of Police to fix at his discr etion 
the mixinium number of hackney carriages and rickshaws which 
anity ply for hire t is not ultra vires. Its terms are implicit in the 
wotdisg of s. 4 of the Act. Haji Ismail v. The  Munizipal 
healer tat pees a Bombay, 1.L.R. 28 Bom. 253; $. Rk. Varma v. 
The Corporation of Calcutta, LL.R. 60 Cal. 689, ‘followed. Oucei- 
Eupress v. Marian Chetti, L.L.R. 17 Mad. 118; Rusfow, Trani v. 
Keonedy, 11.8. 26 Bom, 395, distinguished: 





CawWAN “SENG Caan v. THE: ComMMISSIONER oF POLICE, 
* JRANGOON ...) aie 88 ro see 414 
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HEIRS’ DISTINCT SHARES.. MAHOMEDAN LAW, ESTATE DEBT ceo 
HicH Courr, RULE MAKING POWERS ww as BAe 
REFERENCE. SUIT TRIED BY WRONG CouRT woe 
REVISION, LENIENT SENTENCE nave eee 
* IMMORALITY OF WIFE, MAINTENANCE eee Pobes een 


INCOME-TAX—Assessee resident in Native State—Rice-business in 


Colombo—Agent of assessee with office in Rangoon—Part of rig 
bought in, and exported from Rangoon—Liability to tax on profits 
Business connection—Income-tax Act (XI of 1922), s. 42 (1). Inthe 
case of an assessee who resides out of British India all profits or 
gains accruing to him, even indirectly, through his business con- 
nection in Burma must be deemed fo be income arising within 
British India and chargeable to’income-tax as such. The 
assessee was a resident of a Native State and carried on rice 
business in Colombo. ‘Part of the rice sold in Colombo was 
purchased from time to time by his agent stationed in Rangoon 
and shipped to Colombo: Held that the assessee was liable on the 
profit made on. rice shipped from Burma under s. 42 {1} of the 
Income-tax Act, : : "8 


COMMISSIONER OF INCOME-TAX, BURMA v. HAJEE MoHAMED 
HAYEE OSMAN ea ee axe i Wee 


INcomE-Tax—Correct legal consequence of facts found—Question of 


law— Succession ” to business—Question of law or fact —Income- 
tax Act (XI of 1922), ss. 26 (2), 66 (2). It is always open to an 
assessee who desires to argue the legal consequences of the facts 
to require a. reference as to whether the Commissioner has attri- 
buted in law the correct legal consequences of the facts he has 
found. Whenever'the facts found by the Commissioner give rise 
to a consequential question whether there is or is not a 
“succession " within the meaning of s. 26 {2} of the Income-tax 
Act a question of law isinvolved. In many instances, how®éver, 
_ the legal cofistruction of the phrase “ succeedéd in such capacity ” 
is not'in issue because of the facts proved, and in such cases 
there is no question of law which the Commissioner of Income- 
tax- can be required to refer under s. 66 (2). Jn re Commissioner 
of Income-tax, Burma v. N.N. Firm, 1.L.1R. 11 Ran. 501, discussed. 
and approved. Bell v. National Provincial Bank, 5 T.C. 1; 
HM, Inspector of Taxes v. Madame Tussauds (1926) Ltd., 17 T.c, 
127 ; Thompson v. Le Page, 8 T.C. 549, referred to. Per Mosery, 
J.—The facts set out by the Commissioner must raise the specific 
question. of law which in the view of the assessee arises. Succes- 
. Sion to a separate branch of a business constitutes succession 


within the meaning of s. 26 (2) of the Income-tax Act. In re. 


The Commissioner of lncome-tax, Burma v. C.P.LL. Firm, LL.R.12 
Ran. 322 ; Stockham v. Wallasey Urban District Council, 95 L.T. 
834, referred to. Per LEACH, J—A question under s. 26 (2) of the 
Income-tax Act is not ordinarily one of fact only. It may -be 
so in a particular case where the facts are such.as to present no 
difficulty, but the proper legal effect of a proved fact is essentially 
a> question of law. Dhkanna Mal v. Moti Sagar, 54 1A. 178; 
N. C. Pal v. Shukur, 45 LA. 183 ; New Zealand Shipping Co., Lid, 
v. Stephens, 5 T.C, 553, referred to. 


COMMISSIONER oF INCOME-TAX, BURMA ¥, MANSOOKELAL ae 


IXCOME-TAX— Money lender residing andl carrying on business outside . 


British India—Isolated loans to persons in British India— 


“ Business connection "—Income-tax Act (XI of 1922), s. 42 (ij— - 


Reference by Commissioncr—Right to begin. A person residing and 
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carrying on money-lending business in a Native State and making 
singic-loans to three or four- persons residing or carrying on 
business in British India only oncé in the course of the assessment 
ycar cannot be said to have a business connection in Britsh India 
within the meaning of s. 42 (Z) of the Income-tax Act. The mere 
fact that a business transaction like a loan takes place between 
two partics docs not mean that a business connection has also 
been established between them. Business connection means an 
-adventure or .concern in the nature of trade, commerce or 
manifacture with which a person is. connected, and isolated 
loan transactions cntered into outside British India do not come 
within the purview ef the section. The Commissioner of 
Inteme-lax, Bombay v. Currimbhoy Ebrahim & Sons, LL.R. 60 
Bom, 172, followed. Commsméissioner of Income-tax, Bombay v. 
“Bombay Trust Corporation, LL.R. 52 Bom. 702; LL.R. 54 Bom. 
216, dislinguishcd. When at the inslance of the assessee the 
Conmmissioucr of lacome-tax refers a question of law to the High 
Court under s. 66 (2) of the Act, the assessee has normally the . 
right to bepin. Only in special circumstances, the Commissioner 
may be heard first. Board of Revenuc, Madras v. Ramanadhat.. 
Chitty, LL.R. 43 Mad. 75; Re John & Co. LLR. 43 All, 139; 
Kilting Valicy Tea Co, vy; Seerctary of State for India, LL.B. 43 
Cal, 130, referred to. ‘ : 


CoMMESSIONER OF INCOME-TAX, BoRMA v. P.V.R.M. : 
Visanaksir ACHI “as aes See 174 


Income-rax—Object of Iuconic-tax Act—Money-lender's income— 
Capital sent abroad—Capfital received in Burma with interest 
carned—Loss on cxchange—Loss an expenditure—Tax on interest 
varned—LInicoue-tax Act (XI of 1922), ss: 4 (2), 10 (2) (x). The 
object of the Income-tax Act is to tax “income ” which connotes a. 
periodical monetary return ‘coming in” with some sort of 
regularity: or expected regularity from definite sources: The 
taxthle income of a money Iender-is interest received from_ loans 
made by him, -but until he actually receives the interest it is not 
taxable. Commissioner of Income-tax, Bengal v. Shaw, Wallace & 
Co. T.LAR. 59-Cal. 1343, referred to. Wehere the money-lender sends 
his capital abroad for investment and receives it back together with 
the interest carned, the rate of exchange is an importantfactor.and 
inst be taken into consideration.in ‘estimating the profits. Loss 
on: exchange. must be allowed as an expenditure incurred solely 
for the purpose of carning profit within the meaning of s.10 (2) 
{ix)of the Act, aud cannot be treated as a loss of capital. Punjab 
National Bank, Ltd. v.. The Crown, 1.L.R. 7 Lah. 227 ;. Reid's 
Brewery Co., Ltd. v. Male, (4891) 2 Q.B.D. 1, S.P.S. Rameswami 
Chettiar vy. Coniissioner of Income-tax, Madras, V.L.R. 53 Mad. 
904, referred to, . 

ComaissioNER oF Incenn-Tax, BURMA v. A.S.A, CONCERN ..e 185 


ENcOwE-TAX—Durchase by trading company of whole of paddy crop from 
its lesuats.-Purchase price higher than market rate--Arrange- 
nent for paynent by tenants of rent in full—Re-sale of paddy at 
losse=Profitif purchased at market rate—Price whether imaginary © 
indy. received for rvent—Agricultural income—Transaction 
on cash biasis—Income-tax Act (XU of 1922), ss. 2 {1).(b j(é#},:4 (3). 
{wii}, Where a trading company bona fide purchases the whole 
of the pastdy crop of its tenants ata price above the market rate 
in. order {o-cnabte the tenants to pay the rent.due to the company 
in full whichthe company, asa matter of-policy, did not want to 
reduce, aud also.to enable the tenants to meet the bank dues on 

. advances, and: the re-sale of the’ paddy results in. loss to the 
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_ company the Income-tax Officer cannol treat the transaction’as 
fictitious and the purchase price as imaginary, andrequire tlie 
company to, pay the tax on a profit calculated on the basis of the 
purchase price being at the market rate. On the other hand the 
company cannot treat the rent it1eceived as being received in 


kind and claim exemption from taxation under s. 4 (3)-'viiil read - 


with's. 2 {Z) (6) (iii) of the Income-tax Act as being agricv-itural 
income, The. transaction was on acash basis and the company 


PAGE 


_Teceived its rent out of the purchase consideration. 


COMMISSIONER OF INCOME-TAX, BURMA v. THE KYAUKTAGA 


GRANT, LTD. - ees ae ess 
INcoME-TAx ACT (XI OF 1922), ss. 2 (1) (b) (iii), 4 (3) (viii) 
1 88. 4 (2), 10 (2) (ix) wi 
+ 88. 26 (2), 66 (2} = 
ae 2 








—_——— S46 (2) dae eee 
INFERENCE OF ACKNOWLEDGMENT OF LIABILITY oe 
INFLICTION OF WOUND ‘IN VITAL PART OF BODY ae 
INJUNCTION, PLAINTIFF'S ACQUIESCENCE ree eee 
“INJURY, MURDER. MANSLAUGHTER 

INQUIRY BY Court. OFFENCE AGAINST PUBLIC JUSTICE ... 
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INSOLVENCY—Fraudulent preference—Documcut requiring registration 


—Provincial Insolvency Act, s. 54 (1)—Three movths “ afterthe date 
thereof‘ — Period runs from date of execution, not regislration— 
Existence of unregislertd transfer—Registralion an evidentiary 
requirement —Trausfer of Properly Act, ss. 4, 59—Registration Act, 


ss. 17, 47... S. 47 of the Registration Act not only relates tos. 17 of h 
that Act, but alsy to any requirement of registration made by any © 


‘other enactment for the time being in force, In s. 59 of the 
Transfer of Property Act the word “ registered” points to the 
‘Registration Act itself, and this section is by section 4 of the 
Tiansfer of Property Act directed to be read as supplemental to 
the Registration Act. The requirement of rcgistration of a docu- 
ment is an evidentiary requirement; an unregistered transfer is 
inchoate and is ineffective until registered, But it nevertheljess 
exists and when registered operates from the date of its execution. 
Held, that the period of three months referred to in s. 54 of the 
Provincial Insolvency Act begins to run {rom the date of execution 
of the transfer of property, and not from the date on which it is 
registered, if it is a transfer that requires registration. Almaram 
ie Vaman Janardhan, 1.L.R. 49 Bom. 388 ; Kalyanasundarant v. 

EKaruppa Mooppanar, 54 1.A. 89; Venkata subba v. Subba Rama, 
LL.R. 52 Bom. 313, referred to. "Lakhani Chand v. Kesho Ram, 
LL.R. 16 Lab. 735; N.R.MMM. Muthiah Chettiar v. Official 
Receiver, Tinncvelly, 64 M.L.J. 382. disstuted from. U Ba Scinv. 
Maung San, L.L.R. 12 Ran. 263. overruled. ‘ 


In re OU On Maune v. MAUNG SHwit HPAUNG. ... gee 


InsoLvency—Presidency-towus Insolvency Act (III of 1909), ss.9 \b), 


55, 56, 57 —Adjydication based on fraudulent transfer utider s.9 
(b)—Transfer “void” asan act of insolvency—Effect of relation 
hate "Official. Assignee’s title—Overriding of transferee’s title 
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by insdluency-—‘ Void” or “ voidable” transaction—Protection of 
transjerec. A transfer of property by ap insolvent which has 
been once held to‘be an act of insolvency is for that reason itself 
“void,” The cffect of “relation back” when an act of insolvency 
has. been established is to carry’ back, or ante-date, the Official 
Assignee’s lille lo the time of the commi-sion of the act of 
insolvency, ‘Ilic transfer is not “void” nor “voidable” in the 
strict sense. [tis only in the event of a subsequent insolvency 
of the transferor that the transfer can be calledin q'.estion. 
What happens is that, where the Official Assignee’s title relates 
back under the act, that post-datzd statutory title destroys and 
. overrides any existing title and brings the property back into the 
estate, whence itis deemed never to have departed. It is open, 
‘however, to the trausferce to prove that his transaction falls under 
ihe protective section of the Insolvency Act. In re Carl Hirtt, 
_ (1899) 1 Q.B. 632; Tu ve Gunsbourg, 88 L.J (K.B. Div.) 562 ; 
(1920) 2 K.B. 426; In re Situs, (1930) 2 Ch. 22, followed. I re. 
Pollil, (1893; 1 Q. b 455 ; Ex parte Villars, 9 Ch. Ap. 445, referred 
to. The Official Assignee of Madras v. O.R.M.O.R.S. Firs, U:LR. 
50-Mad, 541, disscnted from. The debtors’ act of insolvency upon 
which the adjudication order was made was that they had made a 
frandulent transfer of their property to the respondents within 
8, 9 (6) of the Presidency towns Ivsolvency Act. The Official 


Assignee applied to the Courl to have the transfer-declared void” 


as against hin, eld, thatthe Official Assignee was entitled only 
to wdectiralion that the transaction was “ void” as an act of insol- 
vency. ‘The question could notbe tried de seve either under-s 55 
org. 56, but the trausferec had the right to show, if he could. that 
the tomrsaclion came under one or other of the protective clauses 
of s. 57 of the Act. 


OFFICIAL ASSIGNEE, RANGOON v. A.A, THEVAR BRos. «... 


INsoLvENCY-—Refusal of insolvency Court to prosecute insolvent— 
Appeal agains! order —‘ Person aggrieved” —Creditor not a 
person cutilled lo demand prosccution—Provincial Insolvency Act 
{V of 1920) ss. 69,-76, 75. No appeal lies to the District Court by 
a creditor against an order of an insolvency Court refusing to 
institute a prosecution against fhe. insolvent under s. 70 of the 

’ Provincial Ixseivency Act. A person aggrieved must be a man 
against whonr a decision has been pronounced which has wrong- 
fully refused hike something which he had a right to demand. 
A creditor has not the right to. demand that.an insolvent shall ‘be 
proseented, and be is not aggrieved within the meaning of. s. 75 
when the Court refuses to prosecute. Ladu Ran v. “Wahabir 
Prasad, 1.L.R. 39 AN. 171 ; Ex parle Sidebotham, 14 Ch. Div. 458, 
followed Gujar Shak v. Barkat Ali, 1.L-R. 1 Lah, 213; Iyappa 

_v. Manichra, LEAR, 46 Had. 639, Ex parte Official Receiver, Inre 
Reed, 19-9.B.P. 174, referred to. 


Maunc Tox Tr 9, K.P.AR. CHETTYAR FIRM. one 
INSPECTOR OF MINES. EXCLUSIVE JGRISDICTION AS TO. DISPUTES a68 
INTENTION. KNOW LENGE. DeaTH FROM INJURY ae , os 
INTENTION OV ADOPTIVE PARENTS. APATITTHA AND. KEITTIMA CHILD 
Incenest CAPYTALIZED . a we aes, aa 
INVESTIGATION BY PoLicE, OFFENCE AGAINST PUBLIC JUSTICE re 


ISOLATED LoANS MADE IN British INpia. Incoare-Tax ~... oy 
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Jot FAMILY PROPERTY. _SUIT FOR PARTITION, COURT-FEE 


JoINT PAYEES. * PAYMENT To ONE JOINT PAYEE ae ete 
.JoinT PROPERTY OF BUDDHIST HUSBAND AND WIFE. SUCCESSION BY 
INHERITANCE as eae ee ems ee 
JOINT SUCCESSION CERTIFICATE TO TWO PERSONS, ISSUE OF aes 


jopement—Lelters Patent, clause 13-—Scheme for management yo 
mosque—Scheme embodied i tn final decree—Order directing trustees 
to hold meeting to fill up vacancies—Order not a judgment-— 


Appeals from Original Side—Civil Procedure Code (Act V of 1908), 


ss. 2,96. An order directing the trustees of a mosque to calla 
meeting for the election .of new trustees to fill up vacancies in 
accordance with the provisions of the scheme of management 

’ which had been‘settled in a suit on the Original Side of this Court 
and embodied in its final decree is nota judgment within clause 13 
of the Letters Patent, andis not appealable. In re Dayabhaiv. 
Murugappa Cheityar, 1.L.R. 13 Ran. 457,followed. Appeals from 
the Original Side of the High Court are governed by clause 13 of 
the Letters Patent and not by’s. 96 of the Civil Procedure Code, 
and s.2 of the Code has no application. The order in question 
was only a consequential order directing the trustees to do what 
they were required by the scheme, and soit was neither a2- 
“judgment” nor a “decree.” Debendra Nath Das v. Mansingh, 
LL.R. 43 Cal. 90; Sabhapathi Chetti v. Narayanasamy Chetti, 
LL.R. 25 Mad. 555, referred to. 


Haser SHakuL Hamip v. K. MonAMED IBRAHIM ae) 


JoRispicrion—Sitit cognisable by Court of Small Causes—Suit enter- 
tained by the Township Courf—Decree of Township Court not a 
nullity—Defect of procedure—Character of suit tried by wrong 
Court—Procedure to remedy defect—Reference to High Court— 
Provincial Small Cause Courts Act (IX of 1887), s. 146—Civil 
Procedure Code (Act V of 1908), s. 24, O. 46,17. 7. The effectof the 
provisions of s. 16 of the Provincial Small Cause Courts Act is not 
to deprive the regular Court altogether of jurisdiction in suits 
cognisabie bya Court of Smail Causes, but merely to prevent the 
exercise of that jurisdiction by the regular Court so long as there 
is a Court of Small Causes having jurisdiction within the same local ' 
limits. Consequently the proceedings of the Township Court 
which erroneously tries a suit of a smal] cause nature though 
defectivein procedure are nota nullity.: J. C. Mukherjee v. 
‘Banerjee i1.L.R. 49 Cal. 537 ; Jodha Bital v. Maganlal, 31 Bom. 
LR. 1307 ; Shankerbhai v. Soma bhai, LL.R. 25 Bom. 417, referred 
to. The character of a suit is not altered by the mode in which it 
is tried.and under the provisions of O.46,1r.7 of the Civil 
Procedure Code, the District Judge can submit the record of a. 
case erroneously tried by the Township Court to the High Court 
which may uphold the decision if it finds that substantial justice 
has been done. Parshollamdas v. The Firm of B. Nathubhai, 
LL.R. 56 Bom. 387, referred to. 


SEAL be ARAMUGAM “CHETTYAR — oo eco 


agar ay OF Crvu. Courts—Ufper Burma Ruby Regulation (XII 
of 1887), ss.4 (1) (b), 5 (31) (e) —Disputes between licensees—Rule 17 — 
Exclusive juristiction given to Government officer—No provision in 
the Regulation for forum—Rule 17 ultra vires—Dispyte over 
precious ‘stone—Civil Court's jurisdiction. S. 4 (1) (6) of the Upper 
' Barma Ruby: Regulation gives power to the Local Government to 
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regulate the digging for precious stones, that is to say, the persons 
- ‘to whom, and the conditions under which Jicences may be granted, 
and s. 5 {Z) {c) allows rules to’ be framed to provide for the power 
which may be egercised for enforcing any‘provision of the Regula- 
tion. There is, however, nothing in these sections which provides 
for the forum before which disputes between licencees are to be 
settled, and there is nothing in the body of the Regulation which 
applics to disputes, or by which the jurisdiction of a civil Court is 
ousted. Hcld, that the Local Government had no power under the 
Act to iramé Rule 17 by which exclusive jurisdiction is given to 
ihe Inspector of Mines to decide all disputes arising between 
native mincrs as to sites or other matters. The civil Courts alone 
are vested with jurisdiction to determine disputes respecting civil 
rights, unless their jurisdiction is abrogated by 2 statutory enact- 
ment passed by an authority duly constituted in that behalf. Rule 
17, therefore, cannot oust the jurisdiction of a civil Court to decide 
the dispute as to the possession of a precious stone between two 
uative miners. Maung Ba Lat’ .v. Liquidator, Kemmendine 
Thathanahila Co-operative Socicty, 1.L.R.11 Ran. 125 ; U Pyinnya 
_Thiha v. 0 Oltama, LL.R. 13 Ran. 648, referred to. 


U Pawe.MAYay det ia ae 361 


Jorispiction or THE Court—PlainlifPs valuation of his relief— 
Determination of jurisdiction---Decree in excess of pecuniary 
Jurisdiction—Suits for an account—Valuation—Court Fees Act 
(VII of 1870), s. 7 (iv) (0) — Suits, Valuation Act (VII of 1887}, s. 8— 
Civil Procedure Code {Act V of 1908), s. 15. It is the plaintiff's 
valuation in his plaint which fixcs the jurisdiction of the Court 
and not’ the amount which may be foundand decreed by the 

- Court. The purpose and intention of the Legislature as well as 
the provisions of the Suits Valuation. Act, the Court Fees Act and 
the Code of Civil Procedure contemplate the passing of a decree 
in excess of the pecuniary jurisdiction .of the Court: in 2 case 
where the precise amount could not. well be ascertained at the 
line of the institution of the suit or filing of the plaint. Arogya, 
v. Appachi, 1.L.R. 25 Mad..543 ; Bidyadharv. Das, 1L.R. 53 Cal? 
14; Dinanath v. Mayawati Kuer: 6 Pat. L.J.54; Jhanda Singh 
v. Gulab, IL.R: 13 Lah. 788; Krishnaji v. Motilal; 31 Bom. L.R, 
476 ; Madho Dasv. Rami, LL.R. 16 All. 287; Muhammad Abdul 
Majid v. Ala Bakhsh, LL.R. 47 All. 534; Rameswarv. Dilu 
Matton, 1.L.R..21 Cal. 550 ; Ramchandra v. Janardan, 1.L.R 14 
Bom. 19; Shamrav v. Nilogi, 1.L.R. 10 Bom. 200; Urakhan v. 
Kabutri, LL.R.13 Pat. 344,followed. Bhupendra Kumar v. Bose, 
1.LR. 43 Cal. 650; Golap Singh v. Indra Coomar, 13 C.W.N. 493 ; 
Hardayal v. Ram Deo, 1.L.R. 2 Ran. 408 {dicta}, dissented from. 
Per Lvacu, J.—The plaintiff in a suit for an account is entitled to 
place his own value on the relief sought. This value determines 
the valuc of the suit for purposes of jurisdiction. A Court is bound 
to accept a plaint in a suit for accounts-which is valued within the 
pecuniary limits of its jurisdiction, to hear and determine the suit 
aud to pass a decree for thé amount found at the trial to be due to 
the plaintiff; whatever the amount may be. C K.Ummarv.C. K. 
Ali Ummar, 1.L.R. 9 Ran. 165; Faizullah Khanv. Mauladad 
Khan, 31 Bom, L.R. 841; Sunderabai v. Collector a Belgaum, 
I LR. 43 30m 376, referred to. © 
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MAHOMEDAN LAW—Heirs’ distinct shares—Creditor’s decree against 


one Reir—Sale by creditor of estate property—Share of an heir 
not a party to suit—Share unaffected by sale—Representation of 
one heir by another heir—Creditor's suit for single debt swt an 
administration suit—Principle of equity—Liability of heir to pay 
proportionate share of estate debt—Rule not applicd in Burma. 

Itis a rule of Mahomedan law that on the death ef the proprietor 
the property passes at once to his various heirs in their proper 
shares, and no heir has anything. to do with the share of the other 
heirs. A Mahomedan heir is not bound by ‘adecree which a 
creditor of the estate obtains against another heir when he is not 
made a patty to the suit. Consequently the sale by the creditor 
of the estate property will not affect the share of such heir in the 
property. One heir cannot be represented by. another heir nor 
be bound by a decree against another heir. Moreover a creditor’s 
suit for his single debt cannot be regarded as an administration 
suit which could bind the interests of all the heirs. The rule of 
equity that an lieir who seeks a declaration as to the immunity of 
his sharé in the estate may be compelled fo pay a proportionate 


: . FP 
LACHES AND PASSIVE ACQUIESCENCE OF OBLIGER, SURETY’s LIABILITY * 405° 
‘LAND SOLD FOR RESIDENTIAL PURPOSES, ERECTION OF Community . ; 
HALL ro os, os aes aes ‘151 
LEAVING SERVICE WITHOUT NOTICE. SERVANT'S WAGES ... acs 444° 
LEGAL CONSEQUENCES oF FACTS FOUND. QUESTION or LAW 26 
LENIENT SENTENCE BY SESSIONS CourT. REVISION eee 169 
LETTERS PATENT, CLAUSE 13 a $a a = g7e 
Lex Locr ConTRAcCTUS. MARRIAGE ea ie aes is, 103 
LicENSEES’ DisPpUTE OVER RUBY. CIviL COURT'S JURISDICTION eee 361 
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~ , SCH, J, ART. 36) ss sis 399 
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1 ____________,, ar. 182 (5)... rea el Ba 
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S LIvING IN ADULTERY.” CRIMINAL PROCEDURE CODE, S. 488 (5)... 86 
Lower Burma Lanp AND REVENUE Act (II oF 1876), s. 45 ae 344 


share of the debt of the estate has never been applied in Burma.. 


Abbas Naskar v. Chairman, District Board, 24 Parganas, LL.R. 59 
Cal. 691; Abdul Majeeth v. Krishnamachariar, 1E.R.40 Mad, 243; 

Amir Dulhin v. Baij Nath Singh, 1.L.R. 21 Cal. 311; Assamathem 
v. Roy, LL.R. 4 Cal.142 ; Bhagirthibai v. Roskasnbi, 1.L.R.43 Bom. 
412; Dhanpal Singh v. Fukiman, ALR. (1935) Lah. 203 ; General 


: Manager of Raj Durbunga v. Maharaja Coomecer Ramput Sitigh, 


14 Moo. 1.A. 605; Imambandiv. Mutsaddi, LL.B. 45 Cal. 878 : 


GENERAL INDEX. 


Ishan Chundcr v. Buksh Ali, (1864) Marshall's Reports, 614 ; Jafri 
Begam v. Amir Muhammad Khan,\.L.R.7 All. 822, discussed. 
Mcherunessa v Pereira, 10 L.B.R. 389, dissented from. ° 
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MAINTENANCE OrpER—Subsequent inisconduct of wife—Isolated acts of 
inmorality—* Living in adultery,” meaning of—Continuous course 
of cominct—Criminal Procedure Code \Act V of 1898), s. 488 (5). 
The words “living in adultery” ins. 488 (S) of the Criminal 
Procedure Code points to a continuous course of conduct, and not 
to isolated acts of immorality. A woman who has obtained an 
order for maintenance against her husband does notlose the 
bencelit of it by proof of one or two laches on her part. Jatindra 
Molian vy. Bala Debi, 29 C.W.N. 647; Kallu v. Katnsilia, LLR. 
26 All. 326; Patala Atchamma v. Makalakshnt, LL. R. 30 Mad. 
332, followed. 


Ma Mya Kui v7, GopENRO wae oe an 
MALYYASANCE, CLAIM AGAINST MEMBER OF CO-OPERATIVE SOCIETY .,. 
MANDAMUS. DUTY CLEARLY INCUMBENT ON PUBLEC SERVANT: . ses 
Manuayr, Vou. X, PARAGRAPH, 25 a os ee 


MARR GY—Chinese Confucian and Burmese . Buddhist woman— 
Buriutese customary law—Lex loci contractus—Justice, equity and. 
good couscience—K ssentials of marriage—Mutual agrecment and 
consumnation—Ceremony—Living togethcr—Concubinage—Main- 
tenance—Criminal Procedure Code (Act V of 1898), s. 488—-Burma 
Laws Act (XHI of 1898), s. 13 {1) fa) and 13; i—Special Marriage Act 
(J1/ of 1872), s, 2. In case of a marriage im Burma betwéen..a 
Chinese Confucian anda Burmese Buddhist woman s. 13 (Z) {a) 


of the Burma Laws ‘Act does not apply as both parties- are not. 


Buddhists, and s. 2 of the Special Marriage Act also,-does not 
apply as one party is a Confucian and the other a‘ Biddbist. 
S. 13 (3) of the Burma Laws Act therefore becomes applicable as 
a matter of ji slice, equity and.good conscience, and in a case of 
this nature it’ means, not 'the application of English law, but of 
Burmese customary law as the lex loci contractus. In re Ma Yin 
Mya v. Tan Yauk Pyu, LL.R. 5 Ran. 406, followed. To establish 
a marriage under Burmese Buddhist law there must be mutual 
agreement that the parties became man and wife -corpled with 
constuimation. Ma Hila Me v. Maung Hla Baw, LL.R: 8 Ran. 
425, relerred to. A ceremony or open living together’ are not 
necessary but either is cogent evidence of the central fact, the 
muttal agreement. Where a man has a wife and visits another 


woman but with whom he never goes out in public nor associates’ 


her with his relations and friends, it is a case of concubinage 
which docs not entitle the ‘woman to claim maintenance. ~ 


MA Kvn MYa v. MAUNG’ Sit Haw ace as jae 
MARSHALLING as au : we bee sae 


Master AND SERVANT—Wages due periodically—Leaving service 
without notice—Wages accrued due—Wages for a broken period: 
Suit for wages accrucd due—Master’s claim for damages—Sect off— 
Court-fee. Ya servant employed on a monthly wage leaves his 
master’s service without notice, he cannot claim wages for: that 


xlili. 
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portion of the time during which he has served since wages were* 
-dast due. But where he has completed his period of service for * 
which a periodical payment of his wages has accrued due, he is — 
entitled to such payment. In the latter case, if the seryant files a 
suit to recover his wages, thé master can only claim to retain as 
damages the wages or a portion thereof by way of set off or as 
damages for leaving without notice and on paying the court-fee 
.thereon. Raja Shew Bakhsh v. Pirumal, (1904-06) 2 U.B.R. 
Master & Servant, p. 1; Ripley v. Vaithanatha; 8 BLJ. 15, 

- referred to. . 


‘TRIBENI MISSER ¥. JAGANATH oe as ne 4446 
“MINOR, DECREE AGAINST, No GUARDIAN-AD-LITEM aes _ we = 


‘MoNEY-LENDER’ OUTSIDE BRITISH INDIA, IsoLaTED LOANS IN BURMA. 
INCOME-TAX or a4 ses See sae 174. 


-MortGacE—A bortive or invalid usufructuury mortgage—Redemption 
suit—Suit for delivery of possession—F actum of abortive mortgage 
as evidence—Collateral purpose of showing character of possession— 
Adverse possession—Evidence open to both parties. A person can- 
‘not sue for redemption of his land on the strength of an abortive 
or invalid usufructuary mortgage, but he can sue for delivery of 
possession of tie land and he is entitled to give evidence of the 
factum of the abortive mortgage, though not of its terms, for the 
-collateral purpose of showing the character of defendant’s posses- 
sion, viz., that it was not adverse to the plaintiff. It.is open to the 
defendant also to givé such kind of evidence to show that his 
possessionis adverse. Ma Kyiv. Ma Thon, 1.L.R.13 Ran. 274; 
Maung Sinv. Maung So Min, 1L-.R:8 Ran. 556, followed. © 
Chhotalaiv. Bai Mahakore, 1-L.R.41 Bom. 466; Varada Pillai 
v. Jeevarathnammal, 1.L.R. 43 Mad. 244, referred to. Maung Kin 
Layv. Maung Tun Thaing, J LL.R.5- Ran. 679, dissented from. 


U THET PaN vy. MAPu Sane. it aes aed 442 


Morrexse’ BY (DEPOSIT OF TITLE-DEEDS—Tifle-deeds deposited with 
‘agent of. creditor—Promzssory note in favour of agent—Suit by 
‘ principal on the mortgage debt—Endorsement of promissory note . 
to principal—Transfer of mortgage unnecessary—Transfer of 
Property Act (IV of 1882 and XX of 1929), s.58 (f)—First mortgage 
by deposit of title deeds—Subsequent registered mortgage to 
another creditor—Fresh promissory note for first debf—Interest in 
-arrear and insurance premia. cafitalized—Priorities. Under 
s.58 (f) of the Transfer of Property Act a mortgage can -be 
-effected by delivery of documents of title to the agent. of the 
Creditor as well as to the creditor himself. An agent may 
advance a loan or behalf of his principal andfor the sake of 
convenience take a promissory note from the debtor in his own 
name, but the deposit of title-deeds with him is on behalf of his 
‘principal, especially when the debtor is aware that the lender is 
an agent only. It is a requirement of the law of negotiable 
instruments that the agent should endorse the promissory note to 
the principal to enable him to sue on the loan but no transfer ~ 

’ with regard to the mortgage is required as from the outset the 
ypossession of the agent was. the possession of the principal. In 
‘such a case there is no transfer from one owner to another 
necessitating a registered instrument. Whcre an advance has 
‘been made on a promissory note and a deposit of title deeds and 
‘the borrower subsequently effects a second (registered) mortgage 
of the property in favour of another creditor, and then renews 
ithe - Saneeny note, the title-deeds remaining with the first 
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creditor, the fresh promissory note i is not necessarily a discharge 
of the old debé but it only provides evidence of the original loan 
and keeps alive the right to a personal remedy against the debtor. 
The taking of a fresh promissory note neither “extinguishes the 
prior mortgage nor does it give any priority to the subsequent 
mortgage. But if the fresh promissory note. includes interest in- 
arrcar and insurance premia then the amount of such interest and 
premia, though covered by thé mortgage security, is subject to 
the second mortgage. Girendro Coomar Duit v. Cumud Kumari 
Dasi, LL.R. 25 Cal. 611 ; Gofal Chunder v. Holdar, 1.L.R. 16 Cal. 
§23 ; Lhomus Fenton v. Blackwood, 5 P.C. Appeals 167, referred to. 


Dutta v, NoYes eco om ove ese 303. 


MorGaGe-- -Mortgaged lots—Sale of some lots subject to mortgage— 
Oral release of some lots from mortgage—Sale of released plots to 
satisfy mortgagee’s other debts—Second mortgage of two lots of 
mortgaged land —Suit by morigagee against mortgagor and puisne 
mortgagec— Claim against puisne morlgagee for proportionate 
stare of morigage debl—No evidence of valuation of respective 
lols—Puisne morigagce’s claim to bring sale proceedsof released lots 
tilv account Marshalling—Wrong basis of suit—Necessary parties 
—Remand of case for addition of parties “and fresh evidence— 
Evidence Act <I of 1872), s. 92—Transfer of Property Act (IV of 
1882 and XX of 1929), s. 81--Crvil Procedure Code (Act V of 1908), 
0.1, 7.10; 0. 34,r.1. In 1919 H mortgaged her 18 lots of paddy 
land mcusuring 384°88 acres to the respondent by a registered. 
instrument. In 1925 H sold 24°91 acres of the mortgaged jand to- 
T and his wife subject to the mortgage. In 1926 the respondent” 
orally released from the mortgage 89 acres which H sold to various. 
persons and the purchase price of Rs. 8,500 was applied in the 
reduction of sundry debts.due by H to the respondent. In- 1927 
H exccuted in favour of the appellant a‘second mortgage of two- 
lots measuring 17°68 acres which formed ‘part of the  morigaged 
land, In 1932 the appellant attached and bought at the Court. 
sale tlic right to redeem this second mortgage. In 1934 the 
respondent altached the equity of redemption of eight lots of land 
and purchascd the mortgagor’s interest therein at Court: sales.’ 
In 1935 he sued H (who did not defend) and the appellant for 
Rs, 1,299 claiming the sum as a proportionate share of his whole. 
morlgage debt which he asserted to be Rs. 21,520 on the lands 
measuring 17°68 acres which were subject to the appellant’s 
second mortgage. The respondent had omitted to sue the 
purchasers of 24°91 acres and he had. made no real attempt at 
valuation of the respective lots of propérty. The appellant 
conicnded that (1) the sale proceeds of the 89 acres ought to be. 
brought into account and applied in the reduction of the respon- 

“dent's morigage debt as by virtue of.s. 92 of the Evidence Act 
no oral evidence could be “given to show that this acreage had 
hevii released from the mortgage ; {2) the respondent must account 
for the profits made by him by the purchase of the eight lots at 
Court sales ;. (3) after giving credit forthose amounts, if f a balance: 
was still due to the respondent, the 24°91 acres sold to T and his. 
wise should be brought to sale before his 17°68 acres ; (4) as the 
respondent had not made T and his wife parties and had 

* provecded with his suit on a wrong basis, the suit should be 
‘dismissed. In the course of the hearing of this appeal the respon- 
dent applicd that the case be sent back to the trial Court with 

: liberty to add T and his wife as parties and to take accounts on a 
Proper basis. Held, that'a valid release of a mortgage by word of 

“mouth was permissible, S. 92 of the Evidence Act did not apply 
asthe appellant was not a representative in interest of either 
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party t0 the first® mortgage. His incumbrance was subsequent to 
the release and sale of the 89 acres, and, therefore, these could 
not be taken into account. The appellant was entitled to have all 
the other sécurities marshalled and as the respondent had failed 
to make T and his wife parties and had proceeded throughout’ 
with his suit on a wrong basis, leaving it impossible for the Court 
_ to ascertain the trne position, it was too late to allow him to add 
"new parties and to adduce a considerable amount of fresh evidence 
in order that he might make out a fresh case. Faguir Chand v. 
Aziz Ahmad, 59 1.A. 106, followed. : 


S.N.V.R. CartrysR Firm v, K-Y.A. CHETTYAR FIRM es - 13 


“MoRTGAGE—Mortgagee advancing his own money or of .another— 
Benamidar mortgagee—Right to sue—Mortgagee named in docu- 
ment—Dismissal of suit—Leave to bring fresh suzt. A Court has 
no power to dismiss a suit with dJiberty to bring a fresh suit. 
Fateh Singh v. Jagarnath, 1.L.R. 47 All. 158, referred to. A 
mortgage in the ordinary way is executed bya mortgagor in 
favour of the mortgagee. The mortgagee may be the perscn who 
advances the money or he may be advancing funds belonging to 
some other person who allows the mortgagee named in the docu- 
ment to hold himself out as the true morigagee, ze, he is a 
benamidar. The mortgagee named in the mortgage has a right 
to sue on the mortgage whether the funds advanced belonged to 
him or to some other person. Gur Narayan v. Sheo Lal, 461A.1; 
Narayan Vagle v. Mokidin, 1.L.R. 49 Bom. 832 ; Parmeshuar Dat 
v. Anardan Dat, .L.R. 37 All. 113; Sachitananda v. Baloram, 
LL.R. 24 Cal. 644; Singa Piliay v. Reda, LL.R. 41 Mad. 435, 
referred to. 


.S.R.M.S. SUBRAMANIAN CUETTYAR v. V.K. SHIVALKER .... - 432 


“MORTGAGED LAND. SALE OF PORTION PRIOR To SECOND MORTGAGE ‘ 13 
s 
-Murner—Intentional infliction of injury—Injury sufficient in ordinary 
course of nature to cause death—Injury likely to cause death—Inten- 
tionand knowledge ofaccused—Waut of proper medical treaiment— 
Degree of criminal responsibility -—Inficlion of wound in vital part 
of body-— English cases of murder and manslaughter—Authority of 
Sen Pai’s case—Penal Code, ss. 299, 300. Where an injury is- 
intentionally inflicted the defence that no proper medical t-eatment 
was forthcoming does not exonerate the person who .caused the’ 
injury from guilt of murder if he intended that the injury should © 
be sufficient in the ordinary covrse of nature to cause death, or 
knew that it was likely to cause death to that person. It does not 
exonerate him from guilt of culpable homicide if death ensues as 
a natural or likely consequence; such a person is deemed to have 
‘caused the death, and his degree of criminal responsibility must 
depend on the knowledge or intention to be gathered from the 
-proved-facts. Part of the headnote in King-Einperor v. San Pai,” 
LL.R. 14 Ran. 643, corrected. H2 man inflicts a wound in a vital 
‘spot-and death ensues it is no defence to a charge of murder for 
‘the accused to say that he did not mean the inj‘ ry to be fatal. 
Hamid vy. King-Emperor, 2.L:B.R. 63; hiug-Emperor v. E Pe, 
“EL.R. 14 Ran. 716 ; Muvvala v. The Queen, 1 Weir 300 ; On Shwe 
v. Aing-Embperor, LL. R. 1 Ran. 436, referred to: English cases of 
‘murder and manslarghter mrst be read in the light of ss. 299 and 
300 of the Penal Code and are not, by themsclves, the law in 
Burma or British India. Per Sparco, J.—San Pai's case is 
aothority forno more than this that if death results from an injury 
voluntarily cased, the person who causes that injury is deemed to m 
have caused death, although the life of the victim might have been 
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atved Hf proper medical attention’ had been given, and even if 
incdical treatment was given but was not the proper treatment; 
provided -that it was administered in good faith by a competent 
physicisn or surgeon. 


‘Tuu King v. AuwoR ABMED pots x eee eos 384 


Meruah open cupkent AccounT—Independent obligations on both 
sedes Onesider ebligation--Moncys lent~ Payments by debtor from 
“time lo lise reducing debt--Limitation Act. (1X of 1908), Sch. I, 
at 8S, Po he wat al, within art. 85 of the Limitation Act, there. 
Antad be traacaelions ou cach side creating independent: obliga- 
“flon# ou the offer, and net merely transactions which create 
obligations on the one side, Unose on the cther being merely com- 
ploie or partial discharges of such obligations. Each party must be 
nhlo (oaey tothe other “TE have an account against you,” Hirada 
hhisappa vy. Gadigi Muddappa, 6 Mad. H.C.R. 142, followed. 
Chellar Maly, Bihari Lat, 1.UR8. 32 AU. 31; Ebrahim Mekter v. 
Abdul Hag 8LBR, 49 > Gauesh v. Gyanu, LL.R 22 Bom. 606; 
Navttpias s, Nisstudas, (12. 6 Bom 134; Satappa v. Annapa, 
iW. 47 Bona 04s Vela Pillai v. Ghose Mahomed, LR. 17 Mad, 
295, referred to, AVAL RAL, Arunmichallam Chetfy v. VE. 
BAGN, Chetty, (1 LBIR, 369, dislinguished. A mone,-lending 
decomthelween the respondent and the appellant was closed in 
July (430 rand anew account was slirted woth a debit against the 
Bppellant, Gita debit belngetreated as a debt. No further advances 
were mate by the respondent to the appellant, aud the Jatier 
Uiide payments ta (he respordent frew time to time in 1eduction 
of the debt, Medd, that the transactions were one sided and there 
wae to “mutuality” between the parties and consequently art. 85 
of (he. Lintaton Act.did not apply. 


B.QAVRM, Ranaswavy CHETTYAR v. M,S.M,. CHETTYAR 
Pretest one ses BS Ass one we 2240 


MOTUAL OPEN CURRY © ACCOUNT—Mulual dealings—Banking 
dcekt.~Defosif te crcdil of enstomer—Alternate eredits and 
debit. Peaymetiis by cnstomer to reduce .debt—Limitation. Act 
(2X af 1098), Sch. 1, art. 85. A mutual account means not merely 
Where Gao of two parties has received monéy and paid it on 
actonnt-of {ke offer, bul where cach of “the-two parties has 
tecelved and paid on the other’s account, 7é., there is a mutual: 
Recount Wheres uteh of two partics has received and. paid- on 
aecuint ade lie other, and what would be recoverable would be 
the tadignee atthe (we accounts, Phillips v. Phillips, 9 Hare 471, 
tefersmbin Tranactions between banker and customer can‘be of 
the nature of aw neutial open current account but that depends -on 
{he chrcmyatauces of each case. - an account starts: with a 
depos tothe credit of the customer and then consists ‘of a-serics © 
of uleriate credits and debjts, and then fer a period: exceeding 
{lece yess Consists merely it the debit in favour of the bank 
_ being redurcd by payments bfthe customer, the account then can- 
“hot be cated a nmtual one. Although the.ascount started as a 
mulaath one i continued on a different footing and changed. ils’ 
native, Leta Dayat ¥. Piavi Lol, UL R. 50°4H.-645.; Bbrahinaey, 
Abdal lhig, 8 LPR. 149; Fyzabad Bank, Lhd. v. Ratidteyal, 
ALR. (1924) Pat. 107 3 Govinda y. Ranrrsami,92 V.C, 16; Hajee 
Sayed Meahowcd vy. Ashrufootissa, U.L.R. 5 Cale 7595 Mirada vy, 
Gadigi, 6 Mad. H.C. Rep 142 ; Johar] Firw v. iHiralei, 1. 
7 Pat. 238; Khishelo v. Béhari Lal, VR 3 AM. 5255 Meutiutm 
Séth v. Seth Rupchend, TLR. 33 Cal, 1047: Mectieick vy. Masest, 
18 ..Beav, (575; RALARRM: Chetly vv. VELRALN. Chelly, 
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11 L.B.R. 3693 Ram Pershad v. Harbans Singh, 6 Cal. LJ. 158 ;. 


Seva Ram v. Mohan Singh, (1886) P.R. No. 44, p. 83; Tea Finan- - 


cing Syndicate v. Chandrakamal, I.L.R. 58 Cal. 649, "discussed, 
BENGAL BurMA Trapine Co. v. BURMA LOAN Bang, Lp. 


' NEGLECT TO SUPERVISE TAX-COLLECTOR. SURETY’S LIABILITY see 


NEGOTIABLE INSTRUMENTS ACT (KXVI oF 1881), ss. 13-(2), 78,82  ... 


Notice TO ACCUSED. ADDITIONAL EVIDENCE Nae eee hades 


OBJECT oF INCOME-TAX ACT. we Sai ate sete 


OFFENCES AGAINST PUBLIC "soertce—Cosiiplaint by fis Court—Com- 
blaint when to be made—Party’s apflication to Court to lay 


complaint—Delay in applying—Filing of complaint a judicial act— ~ 


Procedure—Additional evidence—Nolice to accused—Inquiry to 
be by Court—Investigation by Police—Illegal for Court to act ou 
Police statements and report—Criminal Procedure Code (Act V of 
1898), ss. $76,155 {2),162, Ch. XIV. InGase of offences against 
public justice before exercising its discretion to lay a complaint 
the Court should find that (1) itisin the interest of public’ justice 
. that a-complaint should be made, and (2) there isa reasonable 
probability of a conviction resulting from the complaint, If 


action is be takén by the Conrt under s.476 of the Criminal 


Procedure Code, it should be taken immediately after the 
judgment, for.the desirability of prosecution must be present in 
the mind of the Judge when pronouncing judgment. - A party 
may move the Court to lay a complaint by bringing to the notice 
of the Court matters on the record but which had escaped attention 
of the Court, or by: adducing evidence justifying 2 prosecution, 
Unexplained delay in moving the Court raiscs the presumption 
that the party was moving not in the interest ‘of soe but to 
satisfy private grudge. Begu Singh v. Emperor, 1.L.R. 34 Cal. 
551, referred to. The filing of a complaint ander s, 476 is a 
judicial act and the order stating that i complaint will be made 
is a judicial order, and the inquiry upon which that order is based 
is a judicial peocccding and must be of such a character as is 
compatible with the ordinary proceilure of the Court in question, 
When the Court takes agtion of ils own motion on the materials 
on the record no preliminary inquiry is uccessary, but when it 
dépends on additional evidence to be adduced by a party. the 


accused pérson ought to have notice of. the proceedings, and. such. - 


evidencé should be recorded in his présence, and thathe should 
be given an opportunity of cross-cxamining: the witnesses. 


Prabhatranjan Burat vy. Chatlerji, L131. 58 Cal. 727 ; Raja Roa v. - 
King-Emperor, LL.B. 50 Mad, 660, referred to. Emperorv. Kelkar, - 


LLR. 43 Bom. 300, distingnished. “Moan inquiry is held it must 


be held by the Court itself. .[tcammot depute the matter to be | 


investigated by a police officer and {hen act upon his. report. 
U Htin Gyaw v. King-Emperor, 1.03. 5 Ran. 26, referred to. 
Fazlar Rahmauv. Eniperor, L1.R. 58°Cal. 345, dissented from. 
Such an investigation by the Police is under s. 158 (2) of the Code 
_and comes under Ch. XIV of the Code The statements of 
witnesses made during such an {nvestixation cannot be used for 
any purpose in an inquiry by the Court under s, 476, and the 
Court acts illegally in perusing; such statements and in deciding 
upon such statements whether toJay « complaint or not. 


MonAMED Kaka v, THE Disrerice Juve OF BASSEIN _ as 


OFFICIAL ASSIGNEE’S TITLE. RELATION BACK ee as 


ORDER AFFECTING DECISION ON MERITS. AVPKAL om ace 


’ pack 


254 


2760 
185 


276 
65 
207 
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ORDER DIRECTING TRUSTEE TO HOLD MEETING:NOT A “ JUDGMENT” * 


ORIGINAL SIDE APPEALS GOVERNED BY LETTERS PATENT 


OVERRIDING TRANSFEREE'S TITLE. _ INSOLVENCY ” eae 


PART PAYMENT OF PRINCIPAL, ENDORSEMENT ON PROMISSORY NOTE, 


ACKNOWL EDGMENT , oss eee ase 


PARESE suit—Rejection of application for leave’ fo sue in. forma 


* . pauperis- Termination of procecdings—Application to puy court- 
feesgafler rejection of petition— Fresh suit barred by limitation— 
Civil Procedure. Code (Act V of 1908), s. 149-—Limilation Act 
(1X of 1908), s. 3, Explanation. Under Order 33 of the Civil 
Procedure Code as originally enacted when the application for 
leave to sue as a pauper is rejected the proceedings before the 
Court are completely terminated. The plaint falls with the 
application for leave to sue, and the only recourse of the applicant 
in such an event is to find the court-fees and institute the suit-in 
the ordinary way. When. that is.done, s. 149 of the Civil Proce- 
dure Code cannot be’ invoked so as to enable the Court to deem 


the suit to have been instituted at the time the application for ° 


leave to suc as a pauper was made, inasmuch as the two proceed- 
ings are cutirely distinct and the one is commenced after the 
termination of the other, Bank of Bihar, Lid. v. Sri Thakur 
Ranchanderji Maharaj, 1.L.R. 9 Pat.439 ; Skinner v. Orde, LL. 


2 All. 241, distinguished. Jagadeeshwarce v. Tinkarhi Bibi, LL. aes 


62 Cal. 711, dissented from. 
MA Saw YIN #. S.P.KAAM. FIRM. : Sear 8 


PAYMENTS BY DEBTOR TO CREDITOR. © MUTUAL DEALINGS 
TO ONE JOINT PAYEE, DISCHARGE 





Penat Conr (Act XLV oF 1860), ss. 107 (1), 447 me 
- » ss. 299, 300 ees 

1 88. 302, 304, Parti ...® 
s Pr RSON AGGRIEVED", APPEAL BY. INSOLVENCY —~ ©... 


PLAINTUF E'S VALUATION OF RELIEF, "JURISDICTION OF ToURT 
POLICE Invest IGATION, STATEMENTS AND REPORT Ses 
PoLtricaL DEPARTMENT NOTIFICATION No, 33 OF 21st June 1926 
‘POWER oF COLLECTOR. RECOVERY OF ARREARS OF INCOME-TAX 
PREROGATIVE OF Crown. DISMISSAL OF SERVANTS ove 
ee enery Luairation OR" eae 


PRE: ESIDENCY-TOWNS INSOLVENCY Acr (II OF 1909), ss. 9 (8),55, 36, 37 


PRINCIPAL, Liantirry FOR AGENT'S OFFENCE . ove 
PRINCIPAL'S RIGIL TO SUE. MORTGAGE DEALINGS WITH AGENT 
Prionrrtes. MortGaGe at ove eresh 
Pkoceninn, IaXGHT TO BEGIN, INCOME-TAX REFERENCE 


PROMISEES JOINT. ‘TENANTS IN COMMON OF DEBT ts 


4, 


ove 
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PROMISSORY Nore—Joint payees®- Payment-by maker to ouc joiul payed : 
—Discharge*as against other joint payces— English rules of 


common law and equity—Joint promisees in Iucdia tenants-int 
common of debt—Contract Act (IX of 1872), ss. 38,42 lo tH, 18- 

Negoliable Instruments Act (KXVI of 1881), ss. 13 2, 78, 82, In 
the absence of fraud, intimidation or undue influence a joint payer 
of a promissory note cannot effectively discharge the maker froin 


liability thereunder so as to-bar a claim against the maker by the, 


other joint payees, Askalamma v. Chenchayya, UU. A Mid, 


637 ;Harikar Pershad vy. Bholi Pershad, 6 C.J. 383: lhsssetie 
ara Begum v. Rahimanuessa Begum, 1. Li; R.38 Cal, 342 ; Atetthaw 
Das v. Nizam Din, 52, P.R 252; Manzur Ali v. Mah mudinnien, 


LL.R. 25 All 155; Rawisami v. " Muniyandi, 20-M.1.J. 7095 Ray 
v. Jatindra Nath, 31 C.W.N. 374 ; Syed Abbas Ali vy. Misel hall, 
5 PLJ. 376, referred to. M. Annapuriaumea vi U Akkayyu, 


LL.R. 36 Mad 544,- dissented from. At conmmon hiv a fohit | 


promisee of a promissory note can effectively discharge the unker 

* from liability so as to ‘bara claim ay tinst him by the other fabit 
promisees.. Equity on the other band regards Joint credilors as 
tenants-in-common of the debt.” In England, na the reaull of the 
fusion of law and equity, joint creditors are treated an toniutecdit 

- common, unless it is clear that they should be treated an jolnt 
tenants. Powell v. Brodhurst, (1901) Ch. 16% 3: Sfecds v. Sleeds, 
22 Q.B.D. 537 ;. Wallace v. Kelsall, 151 WR. 765, roferred to, Th 
India s. 45 of the Contract Act ‘and ss. 13 (2), 78 and $2 of the 
Negotiable Instrrments Act indicate that Joint promiseca are 
tenants-in-common and not joint tenants of the dat, Ss. 42 tu 
44 of the Contract Act embody cxceplions fo the common hiw. 
The concludisig portion of s. 38 of the Contract Actat Gent-adiht 
appears to.embody a rule of common kiw, but the section has 
reference merely to the conscquences of refusntof ai offer of 
performance, not the consequences of acceplince, 


E U Po Gyi v. LUTCHMANAN CHETIVAR aie 
PROMISSORY NOTE. CANCELLATION - owe 
« RENEWAL Be See ve 


PROPERTY IN SHAN STATES. ATTACHMENT JHEFOU JUDGMENT 
PROTECTION OF BONA FIDE TRANSVEREN, ENSOLVENCY 


Provinciac INSOLVENCY ACY (V or 1920), ss. G9, 70, 75 





- SMALL Cause Courts Act (IX oF 1887), 816 7 ae, 
Posuc OFFICER'S SALARY. ATTACHMENT BEFORE june MENT Cee 
SERVANT. DISMISSAL. res nt same 


PUISNE MORTGAGEE’ ‘5 CLAIM TO ACCOUNT ; : 
"PURCHASE PRICE HIGHER.THAN MARKET RATE. Loss. INCOME-TAX ... 

. " ee * Ee 

QUESTION OF LAW. SUCCESSION TO BUSINESS, INCOME-TAX | 


Qui FACIT PER ALIUM, FACIT PER SE viet oae 
RANGOON HACKNEY CARRIAGES ACT, SS. 4, 23.5; R. “e 


REFERENCE BY CoMMISSIONER OF INCOME-TAX. R1GHT TO BEGIN 
a 


REGISTRATION ACT, sS. 17, 47 see ee ose wee 
e . - - 
——. EXECUTION OF DOCUMENT. -ACT OF INSOLVENCY 
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*€ RELATION-BACK.” DOCTRINE OF — . “See oa eos 
REMAND O¥ SUIT FOR ERESH EVIDENCE cot aoe 
REPRESENTATION OF ONE HEIR BY ANOTHER HEIR, MAHOMEDAN Law 


Res suptcata-—Person in possession of land—Title to land claimed 
gains! auctiou-purchaser of land at Court sale—Land alleged to 
belong to morlgagor—Predecessor’s declaratory suit against mort- 
dagee—-Dismissal of declaratory suit—Mattcrs decided in declara- 
lory suil— Discretionary relicf—Effect as to res judicata—Specific 
Relies Act 1 of 1877), s. 42—Civil- Procedure Code (Act V of 1908), 
s, ff Aperson in possession of land and claiming it through 
her predecessor in tile who had acquired it by purchase 
from its former owner has the right to set up the title in 
‘defence io a suit by an auction-purchaser at 2°Court sale held at 
the instance of a mortgagee who claims the Jand to belong toa 

mortgagor his judgment-debtor, She can do so notwithstanding 
the fact that her predecessor in title had filed a’ declaratory 
suit against the mortgagee claiming that the Jand was. unaffected 
by his mortgage decree, and the suit had been-dismissed on 
appeal by the High Court on the ground thal a mere declaratory 
suit under s. 42 of the Specific Relicf Act did not lie, and 
that what would be sold at the Court auction would. be only the 
right, title and interest of the mortgagor (if any) in the land. 
The decision did nol operate as res judicata. To determine what 
ix barred by res judicata the pleadings aid judgment in the decla- 
ratory suit must be considerdd to see what was actually heard and 
decided, and tofhing was decided as to the title of the plaintiff 
when the appeal was dismissed. A case does not finally decide 
matters which it cxpressly Icaves. untouched and undecided. 
Morcover the. relict claimed under s. 42 of. the Specific Relief 
Act is diserclionary and therefore the dismissal of a declaratory 
suit his not iccessarily the same effect as the dismissal of one in 
which property is directly claimed. Ashgar Ali Khau v. Ganesh 
Das, 441A.213; Banda Ali v. Gokul Misir, LL.R. 34 All. 173 ; 
Fateh Siugh vy Saganath, VLR. 47 AU. 158 ; Hook v. Adminis- 
© drator-Gencral of Bengal, LL.R. 48 Cal, 499 ; Maharaja Jagabjit 
Singh v. Rajah Sarabjil Singh, 18 1A. 165 ; Nanoé Singh v. 
Anand Singh, 1.0L... 12 Cal. 291 ; Parshotam Gir v- Narbada Gir, 
20 WAL 17S; Shahibzadi Begum v. Muhammad Umar, UL.R. 8 
Lab. 15; Sheosugar Singh v.. Sitaram Singh, 241.A. 50; T..B. 
Rumuckandra Rao, ALN, S. lca Rao, LL.R. 48 Mad. 
420, considered, - 


Ma Sxik v, Maune SAN PE “t a a 


RUGIRENTIAL PURVOSES, LAND SOLD FOR—Erectiowand use of a contmiu- 
utty all--Smial and. ceremonial furictions—Use of a residential 
Latea—-Mitterial, social aud spiritual needs of residents—Breach of 
covvid nl tains kaowledge of-and acgitiescence in building 

of baell—1 ujunelion. Ina: conveyance. of Jandin Rangoon thére 
was it covcnant as follows : “~Itis ‘agreed and- deciared: that-.as 

thy. site hereby sold falls within" the residential area iis use shalbbe. 
restricted fo. resideutial purposes and that in the-utilization of the 
lanclberchy soldthe area -allottedto the dwelling house together 
avith onl-houses-shalf-be about an acre.” Adjoining this site there 
were twa other plets which the vendor had ‘conveyed to the 

- purchaser wilboul avy covenant as to.user. The purchaser: con- 
veyed. these silts measuring 3282 acres by way of: gift le the 
Parsee conmnunify aida community hall, aspacious and imposing 
Hailding, was crecied thercon.. The hall was used for social ‘and 
_ceremondil purposes. “The plaintiff (vendor) sought:aninjunction 
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PAGE 


restricting the use of the Hall aS s biickt, andin t wealtbonidiies claimed 
damages “for? depreciation in :vai"é of her surrounding lands, 
it was in evidence that the plaintiff's advocate who prepared the 
_ draft conveyance told the purchasér that. by the clause it was 
intended that the land should not. be used for industrial purposes. 
Prior to-the’ sale of. the Jand- to the purchaser, the. plaintiff 
was willing to sell it to a school, and in advertising the sites for 
sale,. the plaintiff specially invited tennis and: recreation clubs to 
‘buy them Held, ‘that the erection of the commr nity hall and its 
-vge as’ such was nota. breacti of the covenant. .A residential 
‘area, besides Containing dwelling houses, must contain buildings ‘ 
that would supply the: mateyii!, social and spiritual needs of the: 
residents, ‘The hall was-not- diferent. from-a ‘club, school or hotel- 
‘$6 that it could ‘be.excluded from the term ‘ * residentiat area.’ 
The second. -part of the covenant simply meant that if a dwelling’ 
house was: “constructed, it was not-to be within a lesser area than 
anacre. Held’on the evidence that the plaintiff had full knowl- 
_edge that the site would be used for the erection of a community 
hall.and of the use to which it woul bé put, and had acquiesced 
in its construction and was therefore disentitled to an injunction. 
Held further that the hall enhanced the value of the locality and 
80 no case for damages. was made ‘out. ene: Collyer, 28 Ch. 
Div. 103, referred to. *. 


- SERENE CowasveE v7. NL M. CowasiEE’ Sree ee "151 
“RestoRATioN ¢ OF ‘PROSERTY SOLD ILLEGALLY. -Limrrarron a on sie 164 
REVISION; Lewrent SENTENCE INSTEAD OF DEATH SENTENCE, ae _ 169 
RICKSHAWS, LICENSES TO PLY ce ei aye = oe vege 414 


‘RIGHT TO ‘SUE. MORTGAGEE ADVANCING HIS OWN MONEY: OR. OF ~ chee 
‘ANOTHER eee ans & tetel 43 set ous 432 


Hiveree, DISPUTE AS TO. Joruspicrrow OF Courts es Ses > SOTe. 
RULE "yy, Urres. Burwa: Rust REGULATION. Hees Wines «  <..° SOL: 
RULES DEPARTMENTAL. Government SERVANTS ~ eons. 's 


RULE MAKING POWERS OF THE HIGH Court—Rules yegulating 
procedure—A pplication to set aside Court salé on ground of fraud 
_ or irregularity—Rule requiring deposit of money as a preliminary 
before nearing—Common law rights—Rule regulating mode of 
proceedings—Rule preventing exercise of substantive right—Cizil 
Pricedure Code (Act V of 1908), s.122—Proviso (b) of rule 90, 0.21 - 
ultra vires. Per RoBERTS, C.J.—The effect of proviso {b) of rule 90 
- of Order'21 of the Civil Procedure Code as framed by the High . 
Court” (which has since been, cancelled by an order dated 27th 
January 1937) ‘is that an application to sct aside asale never 
comes beforethe Court unless and -oulil the applicant deposits 
with his application the amount mentioned in the sale warrant or 
an amount equal to the amount realized by the sale, whichéver is . 
‘less.. Such a rule isnot a rule to regulate procedure but lays 
down an: indispensable preliminary before any proceedings take 
placeat all. The High C -urt has powers to make rules regulating . 
procedure and may therefore :brogale existing rights of the 
- sabject -but’ only 3 in matters of procedure and not t cyond, The rule 
shuts out an. applicant who fails lu deposit.the amount required 
from proceeding” with-his application at all, and is therefore ultra 
vires. Capel v: Child, 2 Cr. & J. S58; Poyser v. Minors, 7 Q.B.D. 
533, _ followed. Gendaram v. CACRM.° Chetlyar Firm, . 
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Civil Misc App. 13 of 1930, H.C: “Ran, ‘évertiled. Per, Leach, J.— 
The Levistature may take away. common law rights, but the Court 


by virtue of its rule-making powers, -cannot.; The Court has full -- 
power to regulate its procedure; ‘but regulation of procédure can-- 


not imply that a man may be. -cofidemned unheard or have his 
property taken away withoul an opportunity being given to him to 
urge that it Would be unjust to do so. : A Court may pat a litigant 
on terms but before doing so it must first’-hear him.’ If proviso: 
(6) of rute 90 were allowed to stand he’ might never be able ts 
obtain a hearing. : Per BRAUND, J.—Proviso: (8) to. O. 21, rule 90. 
ovs beyond a mere matter of :proceduré: | Itis.a’ mandatory rule 
by which when read with’s, 47 (Z)-of the’ Code, the Court purports, 
not merely lo regulate the mode:of its exercise of jurisdiction, but 


to divest itself altogether of jurisdiction in all cases in which.the - 
- applicant cannot, or will not, make a substantial deposit. Such a - 


rule does not merely regulate its mode of pom but ee the 
. substantive rights of the applicant. 


“In re O.N.R.M.M. CHETTYAR Firm: v, THE CENTRAL BAN. OF 


Inpia, Lrp. - ee 
ULES OF LAW AND PRACTICE, : Accomprice’s’ EVIDENCE 
-<~ REGULATING PROCEDURE wee wae ei eee 
RULE PREVENTING EXERCISE O¥ SUBSTANTIVE RIGHT AY wee 
SALARY Of PUBLIC SERVANT. ATTACHMENT BEFORE JUDGMENT 


SALE WEFORE EXPIRY OF PE RIOD or * ATTACHMENT ove oo 


- BY Court, APPLICATION TO SET ASIDE. RULE. REQUIRING : 
‘DEVOSIT OF MONEY - Se oo oe eee 
SENTENCE OF DEATU, LENIENT SENTENCE. REVISION ... / woe 
WIPYING, CONCURRENT, ILLEGAL oe aceite 
SUAN Staves Cri. Justice ORDERS, 1900 AND 1906 ges 4 ahs 


Suan States Counrs—Afplicability of Civil Procedure Code—Burma 
Laws Act (X11 of 1898), s. 10—Political Department Notification 

No, 33 of 21st June 1926—Burma Courts Ad (Burma Act XI of 
1922), s. 10 (2)—Shan States Civil Justice Orders, 1900 and 1906 
eAtlachinent before judgment—Property situate in Shan States— 


No District Court in Shan States—Civil Procedure Code (Act V of © 
1908), s. 136. The ‘Civil Procedure Code is notin force in the- 
Shan Stales.. In virtue of the power contained ins. 10-of the - 


Burma Laws Act -by Political Department - Notification No. 33 of 


2! Junc 1926 scctions 36, 38, 39 and 41, andTules 4, 5 and 6 of © 


Order 21 only of the Civil Procedure Code have been extended to. 
the Shan States. The burma Courts Act which establishes yrades 
Of civil Courts in Burma’ does not extend to the Shan States. The 
Shun States Civil Justice * Oxdets of 1900 and 1906 regulate the 
sim plitic d procedure of -officers-administering civil justice and no 
power lo issue altachment before judgment is conferred upon any 
of the Shas States Courts. S. 136 of the Civil Procedure Code 
authorizes the issue of an order of attachment before judgment to 
any District Court in British India. There is no District Court or 
Court with the powers.of a District Court under the Civil Proce- 
dure Code eslablished in the Shan’ States-to. which an order of 
allachment before judgment could be sent Held it is illegal for 
# Court in Brilish Burma to issue an order for attachment before 
judgmcut of property situate in the Shan States. Chaudhri v. 
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Dina Nath, & 8 atte Matv, Bishun Das, ALR. 
(1931) Lah. 723 Soma Sisley v. Mutha deta a $ B. L. T. 89, 
- referred to, - 

Desai. RAMIASRAN | tp ez 


SHAKE oF HEIR NOT A PARTY TO SUIT . Ste OE ae ene re Retvens 


SPECIAL MARRIAGE Act (III oF 1872), SA cs aoe 

SPECIFIC RELIEF Act (I oF 1877), 8.42 Apes ; E: Bo wre 
—,S. 45, PROVISO B . Me Bee ie hee ek wee 

Sramp Act (I oF 1899) a. a er 


STAMP ON ON DEMAND “PROMISSORY ‘Howe piaios canccllation— 
Prevention of re-tse—Cancellation, how effected—Crossing by line-— 
Ineffective line—Cancellation of cach stamp—Failure of suit on 
promissory tote—Use of note asan ackiowledgrcat—Collateral 
matter and collatcral purposc—lLimitation Act (LX of 1908), s. 19 — 
“Stamp Act (I of 1879), ss.1Z, 35. The question whether a parti- 


‘cular adhesive *stamp on an * instrument has or has not been can-° 


‘celled in a sufficiently ‘effectual mariner so that it.cannot be used 
again, in accordance with the requirements of s. 12 of the Stamp 
Act, is one which must be-considered with reference to the facts of 
each particular case.. The cancellation must bé such as will-pre- 
vent the stamp being lawfully or conscientiously used again. A 
stamp can be as’ effectually .cancelled-by a line drawn across it 
_ With the object of cancelling it, as -by writing 4 name or’a date 
across it. Mahkadeo Kori v. Sheoraj, LL. 41 All. 169 ; Ralli v. 
Caramalli, 1.L.R.14 Bom. 102 ; Virbhadrapabin v. Bhimaji, LL.R. 
28 Bom. 432, referred to. The} promissory note in suit was stamped 
with four stamps of the value of one anna cach in the form of 
a’ square. The signature of the defendant firm covered and-exten- 
ded beyond the upper two stamps. Underneath the name was an 
irregular line that crossed the whole Gf the left.lower stamp, and 
ended in the tof left corner, a quarter of an inch, of-the. right 
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lowerstamp. Held, that the last stamp was not effectually cancel- . 


led as the line on it, if the stamp was-taken out, could be thought 
to have been made by accident “As: each and évery-stamp on the 


promissory note must be cancelled, no suit could be brought-on | 


the promissory note, . Held further, ‘thatthe promissory note could 
not be used as an acknowledgment of debt under s.19 of the 
Limitation Actsoasto . bring within time a suit based upon the 
original contract of joan. The: promissory note is admissible in 


evidence for proof of a collateral matter, such as endorsements as’ 


proof of payments, but it cannot be used for a collateral -purpose.. 
An acknowledgment isa collateral’ purpose for the proof of an 


acknowledgment depends upon proof of the transaction which has - 


to ‘be acknowledged. Ashling v. Boon,+ (1891) ‘1 Ch. Div. 5683. 
Mulji Lala v. Makaj, +.1..R.21 Bom.201; Natarajulu-v. Sebra=. 


monian 1 L.R. 45 Mad. 778; Thaji Beebi Y. Pillai, V.L.R. 3Q Mad. i 


386, referred to. 


EZEKIEL v. ‘Morvecat  ... 355 ear eee 


Step IN AID OF ‘EXECUTION. APPLICATION FOR TRANSMISSION: OF . - 


* DECREE... f° * ices 





SUCCESSION Ack, s. 214. gaa f aa Pr as 
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SUCCESSION CERTIFICATE —-Joint certificate -to: ‘several fetsops Rival : 
claimants-—Stuccession Act, s. 373. There “is nothing: illegal in 
issuing a joint ‘sttcession certificate to~ more persons than one. 
There may be inconvenience and impropriety i in issuing it to rival 
claimants, buts. 373 (4) of the Succession Act does not debar the 
issue of joint cerlificates. Louachand v. Uttamchand, L.L.R.15 
Bom, 684; Madan Mohan v. Ramdial, ULR. 5 All. 195 ; Ram 
Raj v, Brij Nath, LU. 35 -All, 470, referred: to. | 
Daw Oun Bwint v. Daw Saw May - a. ast 403 
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casio Laaitiaty—Tax-collector of Municipality—Passive neglect of 
municipality lo observe byc-laws and regulations—Neglect to 
supervise and check tas-collector—No provision in bond to 0 supervise 
> -Defalcatious by tax-colleclor—Laches and passive acquiescence 
of obligee--No discharge of surety—Positive acts of. obligee— 
Connivance and frand--Contract Act, s. 139. A passive neglect 
on the part of a municipality from ‘observing the bye-laws made 

_ and resolutions passed for its own protection as regards the 

supervision and the checking of its tax-collector, and forming no 
part of the conditions of the bond entered.into by the: surety of: 
the tax-collector, does not discharge the surety from his obligation 
to make good the defalcatio; is of-the tax-cellector. ‘Mere laches: 
of the obligec, or mere’ sive acquiescence by the.. obligee.in 
acts which are contrary to zthe condifions of the bond, is not 
sullicicnt of itself to relieve the surety. ‘To have that effect there 
must be some positive act done by the obligee to the prejudice of . 
the surely, or such degree of negligence, as to-imply connivance 
and amountto fraud. The Mayor, Aldermen and Citizens of 
Durham v. Fowles, 22 Q:B.D. 394, followed. ——— Vv. 
Watson, 3 Cl. & Fin. 525; Samuel v. Howarth, °3 Mer: 272 ; 
Treut Navigation Co. v. Harley,. 10 East 34, referred ae 
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TRESPAss—Bona fide action of landlord—Right of possession dete to 
““tenant—Qui. ‘facit-per-alium,.{facit per se—Criminal lability of 
‘principal for acts of ageni—Abetment. by principal— Penal Codé 

(Act XLV of 1860), ss. 107 (1},447. Wherea person acting.in good 
“faith and believing the land to be his gives to his tenant the right 
to possession of the land but does not order him to take it. on his 
behalf, he cannot be convicted of the offence of trespass under 
s.-447. of the Penal Code: Shi we Kinv. King-Emperor, 3 lL. B. - 
278, explairied. The-maxim “ qui facit per alium, facit per-se” 
not 2 doctrine of.criminal law, but of civil law. The sort : 
can-be made responsible for andfound guilty of the acts of his — 
‘agent, under the criminal Jaw, only where itis proved that he- 
has instigated or otherwise abetted the acts of the person who 
actually committed the crime. _ Seer v. Ghasi, LL-.R.39 All. 
ae dissented from. : ee Etat 
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’ Wurepine, DOUBLE SENTENCE oF—-Conviction for two ‘offences at onie 
trial—Concurrent sentences of whipping illegal—Concurrent™ 
septences of imprisonment —Crininal Procedure Code (Act V of 
7§98), 's. o-WAIEESOE a (IV of 1909),s. . 3. §.35 of the Criminat - 
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Procedure Code which axtlicizes ro passing’ “of coiicurrent ° 


sentences applies only {o sentences. of - imaprisoniment. . Double 


stntences of whipping are not contemplated by the Whipping Act,. 


1909. Concurrent sentences of whipping on ‘conviction for two 
aon es af one trial are therefore illegal.” King-Emperor v. Eng 


ung, 6 L.B.R. 22; King-Emperor v. Mi Hlwa, 1.L.R..42 Ran. .~ 
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